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The Major Mistake of McCleary: Misunderstanding the 
Relationship between Statutory and Constitutional Law 

Author: Mathew Manweller* 

INTRODUCTION 

On January 5, 2012, the Washington State Supreme Court issued 
their decision in McCleary v. State, and in doing so, led Washington 
to the brink of a constitutional crisis. Based on Article IX of the 
Washington State Constitution, the ruling determined that the 
legislature had failed to “make ample provision for the education of 
all children in Washington.”1 In the five years that have ensued, the 
Court has found the State in contempt,2 issued uncollected and 
unenforceable fines,3 and entertained threats to shut down the 
entire K-12 public school system.4 Directly attributable to those 
actions, all three Supreme Court Justices facing reelection in 2016 
drew credible and well-financed challengers. Although each 
incumbent survived, it is clear the McCleary Court is facing increased 
scrutiny.5 Since 2012, the Court and the Legislature have wrangled 
over the exact meaning of “ample funding” and what mechanism 
might be employed to provide a “regular and dependable state 

                                                            
* The author is a political science and constitutional law professor at Central 
Washington University. He is also a Washington State House Representative 
from the 13th Legislative District. 
1 McCleary v. State, 173 Wash. 2d 477, 269 P.3d 227, 258 (2012).  
2 Washington State Supreme Court Order No. 84362-7, 11 Sept. 2014. 
3 Washington State Supreme Court Order No. 84362-7, 13 Aug. 2015.  
4 Superintendent of Public Schools Amicus Brief Addressing 2016 Legislature’s 
Compliance with McCleary, 7 June 2016. 
5 Santos, Melissa. "Controversial School-funding Rulings Prompt Crowded 
Supreme Court Races." The Olympian, 3 June 2016, 
http://www.theolympian.com/news/politics-government/article81680857.html. 
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revenue source”6 to maintain such funding. As of the publication of 
this Article, the answers to those questions remain unresolved.7 
 
Section 1 of Article IX of the Washington State Constitution states 
that “It is the paramount duty of the state to make ample provision 
for the education of all children residing within its borders, without 
distinction or preference on account of race, color, caste, or sex.”8 
This simple sentence has been the subject of much litigation. In 
1978, the Court ruled that the Legislature’s system for funding K-12 
education was unconstitutionally dependent on local levies.9 In the 
same case, the Court also elevated “basic education” to a positive 
right and declared that the Legislature must define what constituted 
basic education.10 In response to the decision, the Legislature 
passed the Basic Education Act and the Levy Lid Act.11 The first bill 
outlined a program of basic education and the second bill limited 
school districts’ reliance on local levies. Despite those efforts, 
additional litigation ensued. In 2009, the McCleary family filed suit 
in King County District Court alleging that the State was failing to 
“amply fund” education and was again relying on local levies to foot 
the bill. The Court agreed. The case was appealed to the State 
Supreme Court, and in 2012 the lower court’s decision was upheld. 
The Supreme Court went a step further than it had in 1978, retaining 
jurisdiction so that it would monitor compliance with its order. The 

                                                            
6 Washington State Supreme Court Order No. 84362-7, 6 Oct. 2016, p. 5. 
7 The 2016 Legislature did pass ESHB 6195, creating the “plan to have a plan.” 
The bill directed the Education Funding Task Force to make recommendations to 
the 2017 Legislature on how to fully fund the McCleary decision. 
http://lawfilesext.leg.wa.gov/biennium/2015-
16/Pdf/Bill%20Reports/House/6195-S2.E%20HBR%20APH%2016.pdf.  
8 Washington State Constitution, Article IX, Sec 1.  
9 Seattle School District No. 1 v. State, 90 Wash.2d 476, 585 P.2d 71,78 (1978). 
10 Ibid., pp. 519–20. 
11 For a comprehensive review of the Legislature’s actions post—Seattle School 
District, see Daniel C. Stallings, Washington State’s Duty to Fund K-12 Schools: 
Where the Legislature Went Wrong and What It Should Do to Meet Its 
Constitutional Obligation, 85 WASH. L. REV. 575, 584–89 (2010). 
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core of the decision held that the Legislature could meet its 
constitutional obligation to fund K-12 if it fully implemented and 
fully funded two bills passed in 2009: House Bill 2261 and House Bill 
2776. These two bills created the “prototypical school model.”12 
Since 2012, the Legislature has passed numerous budgets increasing 
K-12 education, but none have satisfied the Court.  
 
The Washington State Supreme Court is not the first state supreme 
court in the nation to attempt a judicially mandated increase in state 

                                                            
12 See the 2015 K-12 Education Handbook, 
http://leg.wa.gov/Senate/Committees/WM/Documents/K-
12%20Booklet_2015%202-10-15.pdf: 
 
 “In the 2009–11 biennium, two pieces of legislation were enacted to redefine 
the program of basic education and restructure K-12 funding allocation 
formulas. The first was ESHB 2261 (Chapter 548, Laws of 2009) which expanded 
the definition of basic education—to include increased instructional hours, an 
opportunity to complete 24 credits for high school graduation, full-day 
kindergarten, a program for highly capable students, and student transportation 
to and from school. The bill also created the framework for a new distribution 
formula for the basic education instructional funding allocation based on 
prototypical schools and a new funding formula for student transportation. The 
changes took effect September 1, 2011, and most of the enhancements are to 
be phased in by 2018 on a schedule set by the Legislature. The Legislature also 
reaffirmed that the program of basic education includes special education 
programs for students with disabilities; the Transitional Bilingual Instruction 
Program; the Learning Assistance Program, which provides remedial education; 
and the education of students in residential programs, juvenile detention, and 
adult correctional facilities.  
 
“The second bill, SHB 2776 (Chapter 236, Laws of 2010), enacted in statute the 
funding formula values for the new prototypical schools model at levels that 
represented what the state was spending on basic education at the time. It set 
targets and established a timeline for phasing-in enhancements to the funding 
and instructional program of basic education, including K-3 class size reduction 
to 17 students per teacher and increased funding for materials, supplies and 
operating costs.” 
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education spending.13 In 1976, the New Jersey Supreme Court shut 
down the state’s public schools until the legislature funded Chapter 
212 of the Public School Education Act.14 The school closure led the 
New Jersey legislature to adopt the state’s first income tax. In 1997, 
the Ohio Supreme Court held that the state’s school funding 
mechanism “fail[ed] to provide for a thorough and efficient system 
of common schools.”15 In contrast to the New Jersey experience, 12 
years of litigation did not resolve the conflict, and the Ohio Court 
eventually released jurisdiction and elected not to pursue the issue 
further.16 Currently, the Kansas Supreme Court and State Legislature 
are embroiled in a battle over education funding. Like New Jersey, 
the Kansas Court has ordered schools closed if the State does not 
alter its school funding system.17 The threat has not been executed, 
but it did lead to five justices facing strong opposition in their 2016 
retention elections.18 The experiences of other states show that 
when courts venture into an inter-institutional battle over fiscal 
policy, the results can vary. In some cases, the courts prevail. In 
other instances, the legislature may have the final say.  

 
The Washington State Supreme Court’s McCleary decision is 
vulnerable to many criticisms. By inserting itself into the political 
realm of school financing, a duty traditionally reserved for the 

                                                            
13 In all other cases, the Courts have focused on equitable funding. The 
Washington Court’s focus is on amply funding. Washington State is unique in 
that its constitution requires the Legislature to make K-12 education funding its 
paramount duty.  
14 Robinson v. Cahill, 70 N.J. 155, 358 A.2d 457 (1976). 
15 DeRolph v. State, 78 Ohio St. 3d 419, 424, 678 N.E.2d 886, 890 (1997). 
16 State ex rel. State v. Lewis, 99 Ohio St. 3d 97, 789 N.E.2d 195 (2003).  
17 Gannon v. State, 303 Kan. 682, 368 P.3d 1024 (2016). 
18 Shorman, Jonathan. "Kansas Supreme Court Justices Face Anger Ahead of 
Retention Elections Later this Year." Topeka-Capital Journal, 13 Feb. 2016, 
http://cjonline.com/news/2016-02-13/kansas-supreme-court-justices-face-
anger-ahead-retention-elections-later-year.  
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legislature, the Court has been accused of judicial activism,19 
ignoring the separation of powers doctrine,20 arrogating powers 
delegated to the political branches, retaining jurisdiction in a 
situation where it lacks the institutional tools to enforce a remedy, 
ignoring its own rules regarding contempt orders, raising the specter 
of a conflict of interest,21 and micromanaging a $38 billion state 
general fund budget when it lacks the expertise and institutional 
competency for such an endeavor.22 Despite the litany of criticisms, 
this Article posits that the major mistake of McCleary is that the 
Court has fundamentally misunderstood the appropriate 
relationship between statutory law and constitutional law. The 
Court premises the entire McCleary case upon an intellectual and 
legal paradox, at once difficult to untangle and threatening the 
legitimacy of the Court.  

 
Part I of this Article identifies the primary mistake of McCleary. If the 
Court uses legislation as a constitutional standard, that standard is 
illusory, under the general rule that legislative power is plenary,23 
and any statutory standard is subject to future legislative 
amendment. Further, in the absence of an independent judicial 

                                                            
19 Santos, Melissa. "Controversial School-funding Rulings Prompt Crowded 
Supreme Court Races." The Olympian, 3 June 2016, 
http://www.theolympian.com/news/politics-government/article81680857.html. 
20 Gregorie, Chris, and John Spellman. "Former Governors on Why Supreme 
Court Should Tread Carefully in McCleary Education Case." Seattle Times, 1 Nov. 
2014, 
http://old.seattletimes.com/html/opinion/2024422197_chrisgregoirejohnspellm
anopedMcCleary02xml.html.  
21 Westneat, Danny. "The Trouble with Union Donations, School Cases." Seattle 
Times, 8 Sept. 2015, http://www.seattletimes.com/seattle-news/the-trouble-
with-union-donations-school-cases/.  
22 Finne, Liv. "Overview of the McCleary Decision on Public Education Funding 
and Reform." 21 Jan. 2014, 
http://www.washingtonpolicy.org/publications/detail/overview-of-the-
McCleary-decision-on-public-education-funding-and-reform. 
23 See Kristen L. Fraser, Method, Procedure, Means, and Matter: Washington’s 
Law of Law-Making, 39 GONZ. L. REV. 447, 447–78 (2004). 
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standard, the legislature lacks legal guidance for future policies if it 
wants to change the law in subsequent sessions. 
 
Part II discusses the inherent difficulty courts have when trying to 
develop independent judicial standards when adjudicating political-
question cases. I argue that despite the absence of a political-
question doctrine in Washington common law, the McCleary case is 
a political question and therefore suffers from the Court’s inability 
to craft a clear and enforceable standard.  

 
Part III argues that it was the inability of the Court to craft a judicial 
standard for Article IX that led them to a constitutional paradox. 
Without the ability to create their own independent standard, the 
Court used statutory law to create a constitutional standard, and in 
doing so, conflated statutory and constitutional law. The end result 
was a constitutional standard meant to bind the legislature that 
could be amended by the legislature.  
 
Part IV examines how the Court tried to disentangle itself from the 
very paradox it created. The Court has (at least implicitly) ruled that 
Article IX establishes an exception to the general rule of plenary 
legislative power.24 By establishing the “constitutional concrete” 
standard, the court raises the possibility that established education 
statutes, and quite possibly future educational statutes, are a 
constitutional one-way street—once the legislature moves forward, 
it can never go back. Whether the Court has maintained plenary 
legislative power and used that power to create a constitutional 
standard, or created a limited exception to plenary legislative power 
by binding future legislatures to previous enactments of statutory 
law, the end result is that a statute becomes de facto constitutional 
law without procedural safeguards of a two-thirds legislative vote 
and voter ratification. Whether the Court has abdicated (let the 
                                                            
24 The other exception is found in the Contracts Clause of the Constitution which 
limits the legislature’s ability to amend bond and pension statutes. See Bakenhus 
v. City of Seattle, 48 Wash.2d 695, 296 P.2d 536 (1956). 
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legislature define) or arrogated (frozen the legislative definition 
against future amendment), constitutional law has been altered 
through statute. 

I. The Legal Paradox Created by Embedding Statutory 
Law in Constitutional Law 

The McCleary Court held that Washington’s statutory funding plan 
for K-12 education violated the constitutional requirement for 
ample funding. The Court’s dilemma was the absence of an 
independent, judicial or constitutional standard for “ample 
funding”—at least no standard with any specificity that could guide 
an appropriations bill or allow the Court to enforce a contempt 
order. Faced with the absence of a judicially crafted—or craft-able—
remedy for the prevailing party, the Court appeared to adopt a 
legislatively crafted remedy. The Court declared that full compliance 
with, and funding of, House Bill 2261 would meet all the 
requirements of Article IX of the State Constitution.25 Unfortunately, 
in doing so, the Court inappropriately conflated statutory law with 
constitutional law. The Court’s initially endorsed remedy used 
statutory law to craft a constitutional standard. That approach, 
while judicially convenient, violates the fundamental tenets of 
American constitutionalism. A core purpose of a written 
constitution is elevating the organic law above ordinary statutory 
law. State constitutions in particular operate as constraints on 
governmental powers rather than grants thereof, so they limit the 
scope of the legislature’s statutory law-making power.26 If, however, 

                                                            
25 House Bill 2261 (2009) was a comprehensive education reform bill that made 
numerous changes to Washington’s K-12 education system, but central to the 
McCleary case, the bill 1) defined a “basic education program,” 2) created a 
prototypical school funding model to pay for the basic education program, and 
3) established a committee to identify sources of revenue to pay for the 
programs.  
26 See Bickel, Alexander. The Least Dangerous Branch. Bobbs-Merrill, 1962. See 
also Ely, John Hart. A Theory of Judicial Review. Harvard University Press, 1980. 
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statutory law can be used to create a constitutional standard, the 
very purpose of a written constitution is undermined. Ordinary 
statutes could amend the constitution without complying with 
procedural requirements for constitutional amendments.27 Put 
another way, if a legislative body can create the judicial or 
constitutional standards by which its own laws are judged, then of 
course, no law would ever be found unconstitutional. The McCleary 
decision not only opens this constitutional door, it charges right in.  

 
By using statutory law to craft a constitutional standard, the Court 
raised more questions than it answered. In the very short term, the 
Court superficially articulated what it expected from the Legislature. 
In long run, however, it opened up a series of legal conundrums. If 
the Legislature created House Bill 2261 and 2776, can the 
Legislature amend it? If so, can the Legislature completely repeal the 
bill, thus bringing the state into compliance by eliminating the 
statute the Court used to establish their compliance standard? If 
not, why not? If not, are there other education bills that cannot be 
amended? Are there criteria for which legislative bills can be 
amended and which ones cannot? If so, what are they? If House Bill 
2261 and 2776 cannot be amended, is there a constitutional reason 
for its permanence? Is it temporal? Is it a function of content? Is it 
simple expediency?  
 
Regardless of the answers to the questions above, the Court has 
backed itself into a constitutional corner. If House Bill 2261 and 2776 
can be amended, then the Legislature can escape the dictates of 
Article IX with a piece of statutory law—even a law that reduces the 
state’s commitment to funding public education. By altering the 
funding commitment in House Bill 2261 and 2776 through 
subsequent legislation, the Legislature can alter the constitutional 
standard for its own compliance. If, however, House Bill 2261 and 
2776 cannot be amended by the legislature—the same body that 
                                                            
27 E.g., Wash. Const. Art. XXIII (two-thirds vote of each house and ratification by 
voters required to amend Constitution). 
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enacted it—then the 2009 legislature somehow amended the 
Constitution through the ordinary lawmaking process and avoided 
the supermajorities and public ratification that all other 
constitutional amendments require. If it is the former, the Court has 
undone the very purpose of a written constitution. If it is the latter, 
the Court has trivialized and warped the constitutional amendment 
process. 

II. Political Questions and Difficulty of Creating Judicial 
Standards 

Generally, when a court lacks the ability to craft a clear standard for 
compliance, it declines jurisdiction and asserts that the matter is a 
“political question.”28 Political questions are matters thought by the 
courts to be the sole purview of another branch of government 
because either the court cannot craft a clear standard, they have no 
ability to enforce their decision, or the Constitution textually 
commits the matter to another branch.29 Technically, political 
questions are an issue of standing, not jurisdiction.30 Courts won’t 
give standing to plaintiffs that raise a political question. The 
rejection of standing, however, is often self-serving. Courts do not 
want jurisdiction over cases where they cannot create a judicially 
definable or enforceable standard. If a court cannot establish a 
standard, they cannot indicate what behavior meets compliance.31 

                                                            
28 See Fritz W. Scharpf, Judicial Review and the Political Question: A Functional 
Analysis, 75 YALE L.J. 517 (1966). 
29 The Court avoids cases where there is “a lack of judicially discoverable and 
manageable standards for resolving” the situation. See Baker v. Carr, 369 U.S. 
186 (1962). 
30 See Kimberly Breedon, Remedial Problems at the Intersection of the Political 
Question Doctrine, Standing, and Equitable Discretion, 34 OHIO N.U. L. REV. 523 
(2008). 
31 Although not technically a “political-question” case, Justice Potter Stewart’s 
famous decision in Jacobellis v. Ohio, 378 U.S. 184 (1964), is illustrative. Unable 
to craft a concrete definition for obscenity, he simply noted “I know it when I see 
it.” Ibid., p. 197. Humorous as his comment may be, it does not provide any 
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Therefore, courts are reluctant to assert jurisdiction and enter into 
disputes over fiscal policy or any other political question. Without 
the ability to craft or enforce a remedy for the prevailing party, the 
court can look weak and ineffectual.  
 
The Washington courts have never developed a political-question 
doctrine,32 but by retaining jurisdiction in the McCleary case, the 
State Supreme Court has been forced to confront many of the 
complexities that come with a political-question case. It is important 
to understand those complexities before moving forward. Since we 
cannot look to Washington constitutional abstention doctrines, it is 
helpful to look at the federal jurisprudence with respect to political 
questions to better understand the difficulties facing the 
Washington Court in McCleary. 
 
The federal courts jurisprudence with respect to the Guarantee 
Clause and reapportionment cases highlights how difficult it can be 
for courts to create clear standards in political-question cases. 
Federal courts have repeatedly and consistently rejected challenges 
under the Guarantee Clause, noting that they have no way to define 
“republican government.” If a court cannot clearly define a 
“republican form of government,” how can the court tell a state if it 
has created one or not?33 Likewise, for many years, the federal 

                                                            
concrete guidance to lower courts or to individuals trying to comply with the 
standard. 
32 For a discussion of judicial restraint as applied to Washington, see Philip A. 
Talmadge, Understanding the Limits of Power: Judicial Restraint in General 
Jurisdiction Court Systems, 22 SEATTLE U. L. REV. 695 (1999). For an overview of 
how the principle applies to all state courts, see Hans A. Linde, E Pluribus—
Constitutional Theory and State Courts, 18 GA. L. REV. 165, 189–90 (1984). 
33 In political-question cases, without a clear standard, the Court is limited to 
playing a judicial game of “right rock.” Right rock occurs when a court cannot 
articulate a compliance standard, but can declare the absence of compliance. 
This leads to parties bringing solutions to the court and asking “Is this the right 
rock?” The court can respond with “yes” or “no,” but it cannot say “No, but bring 
me a rock that looks like this and it will be the right rock.” 
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courts would not enter into the highly charged debates of legislative 
reapportionment.34 Without the ability to clearly define what types 
of districts would be acceptable under the Fourteenth Amendment, 
and which would not, they had little ability to guide the states 
toward compliance. In the few times that federal courts have waded 
into reapportionment law, they have regretted it and quickly 
receded.35 The federal courts have also treaded softly in cases 
dealing with fiscal policy. For example, the federal courts have never 
tried to enforce the fiscal restraints of the Graham-Rudman-Hollings 
Balanced Budget Act. Despite the law’s passage, Congress has rarely 
submitted a balanced budget, and the US Supreme Court has never 
tried to force them to do so.  

 
The few times federal courts have been encouraged to enter into 
public school funding cases such as McCleary, they have declined 
the invitation. San Antonio Independent School District v. Rodriguez, 
411 U.S. 1 (1973), is a federal case almost identical to McCleary. 
Parents in the San Antonio School District brought suit arguing that 
financing schools with local levy money created unequal schools and 
therefore violated the Fourteenth Amendment’s Equal Protection 
clause. The Court agreed that relying on local levies created rich 
schools and poor schools but elected not to elevate the question to 
a federal constitutional issue.  

 
In Missouri v. Jenkins, 495 U.S. 33 (1990), the United States Supreme 
Court initially upheld a District Court’s order requiring the State of 
Missouri and the Kansas City School District to raise property taxes 
to equalize school funding. They quickly retreated in Missouri v. 
Jenkins, 515 U.S. 70 (1995), however, arguing that ordering tax 
increases, setting teacher salaries, ordering the construction of 
magnet schools, and setting class sizes “were beyond the District 

                                                            
34 See Colegrove v. Green, 328 U.S. 549 (1946), in which the Court rejected 
standing for plaintiffs challenging the apportionment of state legislative districts.  
35 See Vieth v. Jubelirer, 541 U.S. 267 (2004), in which the Court held that 
political gerrymandering is not unconstitutional. 
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Court’s remedial authority.”36 Although the Court did not dismiss on 
“political-question” grounds, the Court was clearly uncomfortable 
micromanaging the taxing and spending details of a local school 
district. 
 
The other difficulty with political questions is the lack of 
enforcement options courts have at their disposal. Courts are long 
familiar with Alexander Hamilton’s warning in Federalist #78 that 
the judicial branch has “neither purse not sword.”37 Judicial scholars 
often highlight this institutional weakness by referencing Justice 
Marshall’s decision in Worcester v. Georgia, 31 U.S. (6 Pet.) 515 
(1832) and quoting President Jackson’s famous response: "The 
decision of the supreme court has fell still born, and they find that it 
cannot coerce Georgia to yield to its mandate."38 More recently, 
Gerald Rosenberg (1991) concluded that social movement activists 
who look to the court for social change are relying on a “hollow 
hope,” providing ample evidence that courts rarely have the 
institutional mechanisms to enforce their lofty decisions.39 Simply 
put, ordering a citizen to pay a fine is much easier than ordering a 
president to withdraw troops. If the citizen refuses to pay a fine, a 
court can easily issue a contempt citation, dispatch a deputy, and 
leverage compliance. If a president or legislative body refuses to 
follow a judicial order, the tools at a court’s disposal are limited. 
Courts do not imprison presidents, and they do not fine individual 
legislators.40 With no enforceable remedy for the winning party, the 
courts prefer not to look ineffectual and generally avoid political-
question cases altogether.  
                                                            
36 Missouri v. Jenkins, 515 U.S. 70, 71 (1995).  
37 Hamilton, Alexander. Federalist No. 78, "The Judiciary Department." 28 May 
1788. 
38 Longaker, Richard. “Andrew Jackson and the Judiciary.” Political Science 
Quarterly, Vol. 71, No. 3, Sept. 1956, pp. 341–64. 
39 Rosenberg, Gerald. The Hollow Hope: Can Courts Bring About Social Change? 
University of Chicago Press, 1991. 
40 See Spallone v. United States, 493 U.S. 265 (1990) (rejecting contempt 
citations against individual councilmembers for taking legislative action). 
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Although the Washington courts do not have a political-question 
doctrine that limits jurisdiction, the Washington State Supreme 
Court is not immune from the difficulties political-question cases 
present. The question of how to optimize state spending on K-12 
education has the characteristics of a political question. 
Determinations of “ample funding” for K-12 education is subjective, 
will change over time, and will be a function of current political and 
educational trends. Moreover, these decisions are textually 
committed to the legislative and executive branches.41 The Court 
has no more ability to determine the meaning of the word “ample” 
than any other institution. The McCleary decision and all the 
subsequent orders, therefore, drag the Court into all of the legal 
quagmires identified above.  
 
The Court has been unable to articulate a clear, independent, 
judicial standard for what satisfies “ample funding.” The best the 
Court has been able to do is offer a platitudinous definition of 
“ample” as “considerably more than just adequate or merely 
sufficient.”42 From a legislative perspective, especially a legislature 
being ordered to meet such a standard, that definition is vague at 
best and useless at worst. In a body of 147 legislators, the 
operationalization of “fully sufficient and considerably more than 
just adequate” will have 147 different interpretations.  
 
The inability of the Court to craft a clear standard for “ample” and 
the concurrent inability to enforce whatever definition they adopt 
are not new problems for the Court. One must only look back to 
1977 when the Court first waded into the political question of 
education funding to see the exact same dilemmas. The landmark 
case Seattle School District No. 1 v. State, 90 Wash.2d 476, 585 P.2d 

                                                            
41 WA Const. Art. IX, sec. 2; Art. III, sec. 22. See Justice Talmadge’s concurrence 
in Tunstall ex rel. Tunstall v. Bergeson, 141 Wash.2d 201, 5 P.3d 691 (2000), cert. 
denied, 532 U.S. 920 (2000) (rejecting application of Art. IX, sec. 1 to 
incarcerated juveniles). 
42 McCleary v. State, 173 Wash. 2d 477, 269 P.3d 227, 252 (2012). 
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71 (1978), often referred to as the “Seattle School District decision,” 
was the first case to examine what obligations the state faced under 
the constitutionally vague language of “paramount duty,” “ample 
funding,” and “basic education.” As in McCleary, the Court found 
school district reliance on local levies unconstitutional. Unlike 
McCleary, the Court declined to retain jurisdiction43 and conceded 
they lacked the ability to define “ample funding” or “basic 
education.”44 In the Seattle School District case, the Court took the 
                                                            
43 Seattle School Dist No. 1 v. State, 90 Wash. 2d 476, 585 P.2d 71, 105 (1978):  
 
“Next, it is necessary to determine whether there was a need for the trial court 
to retain jurisdiction over the action and the parties. In this regard, we note the 
trial court's refusal to grant respondents' request to specify the relief it would 
give if the Legislature failed to comply with the judgment. This refusal was 
correctly based on the assumption that the Legislature, as a constitutional body, 
would comply with the constitutional mandate. Legislators, as well as judges, are 
sworn to support the constitution of the State of Washington and we see no 
reason to assume legislators will fail to act in good faith to comply with their 
oath.  
 
“The trial court's decision to retain jurisdiction is inconsistent with the 
assumption that the Legislature will comply with the judgment and its 
constitutional duties. Consequently, we modify that portion of the judgment 
retaining jurisdiction over the parties and action. We have every confidence the 
Legislature will comply fully with the duty mandated by Const. art. 9, 1 and 2 
within the time specified in the judgment as here modified.  
 
“Having declined to exercise our discretion to retain jurisdiction over the parties 
and the action, we also modify that portion of the trial court's judgment denying 
'at this time' respondents' prayer (1) for a writ of prohibition against allocation 
of funds to local school districts; (2) for a writ prohibiting the State Treasurer 
from disbursing State funds; and (3) for a judicially declared constitutional 
standard against which the substantive content of 'basic education' shall be 
measured.”  
 
44 90 Wash. 2d at 515–16, 585 P.2d at 515–16:  
 
“The trial court did not and we do not attempt to deal definitively with the 
words ‘ample,’ ‘provision’ or ‘education.’ Rather these terms are treated as 
guidelines for giving the Legislature the greatest possible latitude to participate 



 

2017] The Major Mistake of McCleary 15 

traditional path of a court faced with a political question. It declared 
the existing rules unconstitutional, but left to the political branches 
of government—the legislature and the governor—the 
responsibility of fashioning the remedy.  
 
Three decades later, the McCleary decision makes it clear that the 
current Court feels the deferential approach in Seattle School 
District was a failure. It notes that nearly 40 years after the Seattle 
School District decision, school districts still rely on local levy 
revenue to fund basic education, and therefore the state is still not 
fulfilling its paramount obligation to amply fund education from 
state revenues. From that fact, the Court concludes it must take a 
more assertive role and monitor compliance by retaining 
jurisdiction.45 In the course of retaining jurisdiction, the Court has 
found the Legislature in contempt and issued daily fines. 
Unfortunately, despite the more interventionist approach, the 
current Court has only solved half the problems presented by Seattle 
School District. In Seattle School District, the Court did not retain 
jurisdiction, but the Court was also unable to enforce compliance 
because they could not define what compliance looked like. The 
McCleary Court has retained jurisdiction to enforce compliance but 
is still unable to define compliance. To escape that impasse, the 
Court simply coopted House Bill 2261 and 2776 passed by the 2009 
Legislature and declared those bills the new and improved 
constitutional definition of “ample.”  

                                                            
in the full implementation of the constitutional mandate. In this sense, then, we 
adopt, as guidelines, the trial court's unchallenged conclusions of law and 
corresponding paragraphs of the judgment, which provide broadly:  
 
‘As used in Const. Art. 9 sec 1 the word ‘ample’ (amply) means liberal, 
unrestrained, without parsimony, fully, sufficient. As used in Const. Art. 9, sec. 1, 
the word ‘provision’ (provide) means preparation, measures taken beforehand; 
for the supply of wants; measures taken for a future exigency. As used in Const. 
art. 9, 1 ‘education’ in its total or ultimate sense.’”  
 
45 McCleary v. State, 173 Wash. 2d 477, 269 P.3d 227, 261 (2012). 
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That judicial shortcut created a bigger constitutional problem than 
the one it solved. The Court’s reliance on statutory law to define the 
constitutional meaning of “ample” is what led them to the mistake 
of McCleary. The Court’s use of a statutory law to create a 
constitutional standard is what created the intellectual and legal 
paradox that undermines the credibility of the decision.  

III. How McCleary  Created a Constitutional Paradox 

A. The Need for an Independent Judicial Standard 
 
The constitutional paradox of McCleary is that the Court relied on 
statutory law to create a constitutional standard. In doing so, they 
undermined the very purpose of having a written constitution. 
Statutory law is subject to the limits of constitutional law. Statutory 
law, therefore, cannot create those constitutional limits.  
 
In relation to statutory law, the role of the constitution is twofold: 
to outline the procedural mechanisms for the creation of statutory 
law and to provide boundaries for that statutory law.46 The first 
purpose is relatively mundane. Constitutions delineate how a bill 
becomes a law. The second purpose can be quite dynamic. Often 
constitutions establish higher law or organic law with which 
statutory law may not conflict. For example, in the United States, no 
statutory law can establish a state religion, deny someone the right 
to vote based on their race, or adopt an ex post facto criminal 
statute. In each case, the statutory law would conflict with the 
higher law found in the United States Constitution. 
 
At both the state and federal levels, the institution of judicial review 
exists to ensure that statutes do not violate the standards 
established in written Constitutions. Because organic law cannot 
foresee and provide for every future dispute, those standards can 

                                                            
46 See Bickel, supra note 26. See also Ely, supra note 26.  
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be vague, and courts adjudicate disputes by issuing interpretative 
rulings to clarify the limits of statutory law under the Constitution. 
Judicial review attracts more ideological conflict than simple 
procedural rules. Reasonable actors can disagree about the limits of 
sometimes vague, and often old, constitutional phrases that place 
limitations on elected legislatures.  
 
Judicial review entails more than simply declaring a statute valid or 
void. Courts also create “balancing tests” or “judicial tests” so that 
other courts can consistently review other, similar but not identical, 
statutes. To pick an easy example, consider the case of Schenk v. 
United States, 249 U.S. 47 (1919), in which the United States 
Supreme Court upheld the Espionage Act after Mr. Schenk was 
arrested for mailing out anti-war flyers. The Court did more than 
simply uphold the Act. They also created the famous “clear and 
present danger” test. The test became the independently crafted 
constitutional judicial standard by which to judge all other legislative 
acts that may run afoul of the First Amendment’s Free Speech 
clause. It is important to note that the Court crafted its own 
standard. Future legislative enactments that might come into 
conflict with the First Amendment would be judged by a standard 
that the legislature itself did not create. If a legislature could create 
its own constitutional standards by which its legislation would be 
judged, no bill would ever be found unconstitutional, and 
constitutional standards would be so fungible as to be meaningless. 
The Constitution would be rendered illusory through a series of 
legislative enactments.47 
 

                                                            
47 There is an argument that “positive” rights should be treated differently than 
traditional “negative” rights. It is argued that positive rights are so standardless 
that the courts should adopt legislative standards to define them. Otherwise, 
courts would be required to engage in continual policy making. That argument is 
beyond the scope of this comment, but for a discussion, see Fraser, supra note 
23. 
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Despite the obvious legal paradox created by using a statute to 
construct a constitutional standard, that is exactly what the 
Washington State Supreme Court did in the McCleary case. Unable 
to craft an independent judicial standard for “ample funding,” the 
Court simply coopted House Bill 2261 and 2776 and declared the 
contents of the bills the constitutional standard for meeting Article 
IX of the Washington Constitution. In essence, the Washington State 
Legislature is now bound by a constitutional standard that they 
themselves created (and presumably can alter at any time). By 
conflating statutory and constitutional law, the Court has opened 
itself to a series of questions and criticisms. For the purposes of this 
limited discussion, two examples provide insight into the problems 
the Court has brought upon itself.  
 

B. The Federal Prohibition Against Using Statutory Law to 
Create a Constitutional Standard 

 
The federal case City of Boerne v. Flores, 521 U.S. 507 (1997), 
illustrates the legal dangers of using statutory law to create a 
constitutional standard. In their decision, the United States Supreme 
Court denied Congress the authority to craft constitutional 
standards, noting that doing so would corrupt our constitutional 
system. Because the relationship between statutory and 
constitutional law is essentially the same at the federal and state 
level, this federal case provides important insight into the structural-
reasoning flaws present in McCleary.  
 
In 1990, the United States Supreme Court was asked to review the 
denial of unemployment benefits to Alfred Leo Smith and Galen 
Black, two Native American men, after they were fired for using 
peyote, a then illegal drug in Oregon.48 The two men asked the Court 
to provide an exemption to the generally applicable law prohibiting 
the possession and use of Peyote on the grounds that the use of 
                                                            
48 Employment Division, Department of Human Resources of Oregon v. Smith, 
494 U.S. 872 (1990). 
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peyote was integral to their religious practices and a denial of those 
practices amounted to a violation of the Free Exercise clause of the 
First Amendment. The Court declined to do so and adopted the 
“neutrality doctrine” with respect to future Free Exercise challenges.  
 
The United States Congress disagreed with the new constitutional 
standard for Free Exercise cases, preferring the previous judicial 
tests that allowed exemptions from generally applicable laws if they 
substantially burdened religious practices. Congress’ disagreement 
with the Court manifested itself in the adoption of the Religious 
Freedom and Restoration Act of 1993 (RFRA).49 In RFRA, Congress 
declared that all government entities were prohibited from 
“substantially burdening a person’s exercise of religion even if the 
burden results from a rule of general applicability unless the 
government can demonstrate the burden (1) in furtherance of a 
compelling state interest; and (2) is the least restrictive means of 
furthering that compelling governmental interest.”50 In passing 
RFRA, Congress rejected the judicially articulated standard for Free 
Exercise clause litigation and replaced it with its own standard. 
Simply put, Congress used statutory law to craft a constitutional 
standard. 
 
The Court firmly rejected Congress’ right to do so. Writing for the 
majority, Justice Anthony Kennedy noted: 
 

Congress' power under §5, however, extends 
only to "enforc[ing]" the provisions of the 
Fourteenth Amendment. The Court has described 
this power as "remedial." The design of the 
Amendment and the text of §5 are inconsistent 
with the suggestion that Congress has the power 
to decree the substance of the Fourteenth 

                                                            
49 Pub. L. No. 103-141, 107 Stat. 1488 (November 16, 1993), codified at 42 
U.S.C. § 2000bb through 42 U.S.C. § 2000bb-4. 
50 Ibid., p. 42 U.S.C. § 2000bb-1 (Sec 3). 
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Amendment's restrictions on the States. 
Legislation which alters the meaning of the Free 
Exercise Clause cannot be said to be enforcing the 
Clause. Congress does not enforce a 
constitutional right by changing what the right is. 
It has been given the power "to enforce," not the 
power to determine what constitutes a 
constitutional violation. Were it not so, what 
Congress would be enforcing would no longer be, 
in any meaningful sense, the "provisions of [the 
Fourteenth Amendment]."51 

 
Justice Kennedy makes it clear that legislative bodies have the 
power to enforce and defend constitutional rights. They do not have 
the power to establish what those rights are. The power of 
constitutional interpretation is reserved solely for the judiciary. He 
continues, pointing out why such a system would be untenable:  

 
If Congress could define its own powers by 
altering the Fourteenth Amendment's meaning, 
no longer would the Constitution be "superior 
paramount law, unchangeable by ordinary 
means." It would be "on a level with ordinary 
legislative acts, and, like other acts, . . . alterable 
when the legislature shall please to alter it." 
Under this approach, it is difficult to conceive of 
a principle that would limit congressional power. 
Shifting legislative majorities could change the 
Constitution and effectively circumvent the 
difficult and detailed amendment process 
contained in Article V.52 

 

                                                            
51 City of Boerne v. Flores, 521 U.S. at 519. 
52 Ibid., p. 529. 
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Justice Kennedy highlights the primary problem that comes with 
allowing a legislative body to establish the very standards by which 
its laws will be judged. He notes that if Congress can change 
constitutional standards at their own discretion, no law Congress 
ever passed could be declared unconstitutional and thus the 
purpose of the Constitution’s “superior paramount law” would be 
undermined.53  

 
He also observes that the use of statutory law to establish a 
constitutional standard “circumvents” the constitutional 
amendment process. The amendment process is designed to be 
more cumbersome than the ordinary lawmaking process. Changing 
a constitutional standard has far reaching consequences and thus is 
subjected to consent mechanism that is stricter than that for 
changing statutory law. If, however, a legislative body—Congress or 
a state legislature—can amend a Constitution by ordinary means, 
wholesale change to organic law can occur at the whims of shifting 
simple majorities. 
 
In McCleary, the Washington State Supreme Court conflates 
statutory law and constitutional law just as Congress did with RFRA. 
Except in the case of McCleary, it is the Court that constructs the 
constitutional standard using statutory law, not Congress. The fact 
that the roles are reversed does little to relieve the paradox. The 
legal dilemma exists whether a court or a legislature elevates 
statutory law to equal status with constitutional law. The same 
damage is done, and Justice Kennedy’s criticism in Boerne is just as 
insightful.  
 

C. The Five Governors’ Amicus Brief in McCleary 
 
The decision in City of Boerne applies to the federal government, but 
the central argument of the decision can apply to any constitutional 

                                                            
53 Ibid. 
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system. It is not surprising, then, that arguments similar to those in 
Boerne were in fact directed at the Washington Court with respect 
to McCleary.  

 
Responding to the Court’s 2014 McCleary Show Cause Order,54 all 
five living former governors of the State of Washington jointly 
submitted an amicus brief urging the Court to be cautious.55 They 
submitted their brief “at what the Governors believe is a moment of 
extraordinary constitutional importance and consequence for our 
three coequal branches of government and the people of this great 
State.”56 The crux of the governors’ argument was the concern that 
the Court had “constitutionaliz[ed] the 2009 actions of the 61st 
Legislature as the benchmark.”57  

 
Where this Article has discussed “using statutory law to craft a 
constitutional standard,” one can see that the governors expressed 
the same concern using slightly different language. They note “there 
is a risk of constitutionalizing legislatively enacted goals and 
deadlines by declaring anything short of their full attainment a 
violation deserving sanction.”58 The phrase “constitutionalizing 
legislation” is a different way of saying that the Court is using 
statutory law to develop a judicial standard for a constitutional 
clause. In fact, the governors specifically point out the bifurcated 
manner in which the standard was developed when they conclude 
“to be clear, the Governors are not suggesting that this Court extend 
the Legislature’s self-imposed and judicially codified deadline 

                                                            
54 Supreme Court Order to Show Cause re: McCleary, et al. v. State, 12 June 
2014, 
http://www.courts.wa.gov/content/publicUpload/supreme%20Court%20News/
84362-7_McCleary_ShowCauseOrder_201406124.pdf.  
55 Brief of Amici Curiae, Evans, Spellman, Lowry, Locke, Gregoire, 4 Aug. 2014, 
http://www.courts.wa.gov/content/PublicUpload/Supreme%20Court%20News/
843627BriefOfAmiciEvansSpellmanLowryLockeGregoire.pdf.  
56 Ibid., p. 1. 
57 Ibid., p. 9. 
58 Ibid., p. 8. 
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beyond 2018.”59 It is important to recognize that the governors are 
troubled by the fact that the standard for compliance in McCleary 
was self-imposed by the Legislature but that the Court “judicially 
codified” that law as the constitutional standard.  

 
The governors’ fears are well founded. The conflated nature of 
McCleary’s judicial reasoning raises an assortment of constitutional 
questions. As referenced earlier, the Court offers no justification as 
to why they elevated House Bill 2261 and 2776 to a constitutional 
standard. The Court does not identify an enhanced procedural 
mechanism or any extraordinary consent mechanism to rationalize 
its promotion. The Court also fails to explain why these two laws, 
out of thousands passed both before and after, are special. Does the 
content of these bills make them unique? On the contrary, House 
Bill 2261 and 2776 are just two of many bills that address education. 
If not the content, is it the timing of their passage that makes them 
unique? Does a bill passed during a time of constitutional flux 
acquire some special status? If so, what are the criteria? More 
importantly, would the Legislature in 2009 have voted the same if 
they knew the laws they were passing were going to become an 
intractable constitutional standard? Legislators are typically 
comforted by the fact that if a policy has unintended consequences, 
it can be amended or repealed later. Here, the Legislature passed 
simple statutory laws, using simple-majority means, and only after 
their passage were they informed they had adopted a constitutional 
standard. 
 
All of these questions merit serious consideration, but for our 
purposes one constitutional question stands out above all others. By 
using statutory law to create a constitutional standard, the Court 
tied the Legislature to a standard the Legislature could alter. As the 
justices in City of Boerne and the past governors in Washington State 

                                                            
59 Ibid., pp. 13–14 (emphasis added). 
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contemplated, a constitutional standard that a Legislature itself can 
amend is no standard at all.  

IV. The Court Realized Its Mistake and Tried to Untangle 
Itself by Adopting the “Constitutional Concrete” 
Standard 

There is some evidence to suggest that the McCleary court knew it 
had conflated statutory and constitutional law and that in doing so, 
had left open the possibility that the Legislature could escape 
McCleary with a simple statutory change to House Bill 2261 and 
2776. The most direct evidence comes from the fact that the Court 
included in its original McCleary holding a prohibition on any 
changes to the law “for reasons unrelated to educational policy.”60 
Since 1983, this concept has been known as the “constitutional 
concrete” standard. Articulated by Judge Doran in Seattle School 
District v. State II (commonly referred to as Seattle School District II 
or Funding II), the lower court held that additions to educational 
funding or the program of basic education, once added, could not 
be diminished. The case was never appealed to the State Supreme 
Court, so the concept of “constitutional concrete” existed in a legal 
limbo. Regardless of its legal status, the constitutional concrete 
theory suggests an exception to plenary legislative power.61 In 
McCleary, the Court saw the constitutional concrete standard as a 
way to escape the legal paradox it had created by mingling statutory 
and constitutional law. 
                                                            
60 McCleary v. State, 173 Wash. 2d 477, 269 P.3d 227, 252 (2012).  
61 The Court added further confusion in Washington State Farm Bureau 
Federation v. Gregoire, 162 Wash. 2d 284, 174 P.3d 1142, 1150 (2007) (“Implicit 
in the plenary power of each legislature is the principle that one legislature 
cannot enact a statute that prevents a future legislature from exercising its law-
making power.”). In Farm Bureau, the Court reaffirms the concept of legislative 
plenary power without mentioning Seattle School District II, which appears to 
reject plenary law-making power. In 2012, in McCleary v. State, the Court 
appears to explicitly adopt the Seattle School District II case’s “constitutional 
concrete” standard by prohibiting reductions to the program of basic education.  
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Consider the extraordinary nature of the language in McCleary. The 
Court prohibited the Legislature from amending a statute the 
Legislature had written. The Court writes: 
 

The legislature generally enjoys broad discretion 
in selecting the means of discharging its duty 
under article IX, section 1, including deciding 
which programs are necessary to deliver the 
constitutionally required “education.” See Seattle 
Sch. Dist., 90 [Wash.]2d at 520. But to ensure that 
the legislature exercises its authority within 
constitutionally prescribed bounds, any 
reduction of programs or offerings from the basic 
education program must be accompanied by an 
educational policy rationale. That is, the 
legislature may not eliminate an offering from the 
basic education program for reasons unrelated to 
educational policy, such as fiscal crisis or mere 
expediency. Rather, the legislature must show 
that a program it once considered central to 
providing basic education no longer serves the 
same educational purpose or should be replaced 
with a superior program or offering.62  

 
The Court’s reasoning for freezing House Bill 2261 and 2776 in place 
is ostensibly to “ensure that the legislature exercises its authority 
within constitutionally prescribed bounds.”63 That reasoning falls 
apart when one considers that the “constitutionally prescribed 
bounds” were created by the Legislature, not the Constitution or the 
Court. Therefore, if one re-reads the above language with the pieces 
put together, it actually asserts that the Legislature must exercise its 
authority within legislatively prescribed bounds. One need not walk 
                                                            
62 McCleary, 173 Wash. 2d 477, 269 P.3d 227, 251 (2012) (citing Seattle School 
Dist. No. 1 v. State, 90 Wash. 2d 476, 585 P.2d 71 (1978)). 
63 McCleary, 173 Wash. 2d 477, 269 P.3d 227, 252 (2012). 
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down this path too far before realizing that McCleary is built upon 
intellectual quicksand. To bind a legislature to the limits the 
legislature prescribes for itself is a meaningless prohibition. 
Therefore, only one question remains: If the Court did not freeze 
House Bill 2261 and 2776 in place to ensure fidelity to the 
Constitution, why did it prohibit policy amendments to the bill? 

 
It seems reasonable to assume that the Court knew it was conflating 
statutory and constitutional law. House Bill 2261 and 2776 are the 
lynch-pins of the entire McCleary holding. They are the 
constitutional standard. They are the compliance standard. If House 
Bill 2261 and 2776 go away, the entire McCleary holding evaporates. 
Given that House Bill 2261 and 2776 are nothing more than 
statutory law, under normal circumstances, any future legislature 
could amend or eliminate them. That very realistic possibility is a 
catastrophic threat to the durability of McCleary. As such, the Court 
was forced to double-down on bad logic. After making the mistake 
of utilizing two statutory laws to craft a constitutional standard, they 
had to go one step further and prohibit any alterations to those laws 
they coopted. If they did not, the entire McCleary decision could be 
undone at any time and by any legislature. 

 
The intellectual paradox of McCleary was not lost on the State 
Legislature or the Attorney General. In the 2014 Report to the 
Washington State Supreme Court by the Joint Select Committee on 
Article IX Litigation, the committee members addressed the 
assertion by the Court that House Bill 2261 and 2776 could not be 
amended. 
 

Just as the Legislature may not appropriate for 
future biennia, neither may it enact an 
"unamendable" law. A Legislature may enact 
statutory programs that will require 
appropriations in following biennia, but a 
subsequent Legislature has the power to amend 
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or repeal those statutes. This concept, sometimes 
phrased colloquially as "you can't bind a future 
Legislature," is rooted in the principle that under 
Article II each Legislature is vested with a plenary 
legislative power. If the Court were to reason 
otherwise, then it would in effect elevate a 
statutory enactment to quasi-constitutional 
status—constitutional amendment "enacted" 
without the safeguards of a two-thirds legislative 
vote and ratification by the people.64 
 

In its report to the Court, the Legislature reaffirms its belief that no 
law is “unamendable” by future legislatures and that if they were to 
adopt a constitutional standard, they would do so through the 
traditional means. The Legislature goes one step further and argues 
that the Court itself conceded that House Bill 2261 and 2776 is not 
“etched in constitutional stone.” If it is not, then the Legislature 
must be able to amend House Bill 2261 and 2776 if they feel it is 
necessary. Again, from the Report, the members of the Committee 
write, 
 

Based on the substantive principles of Article IX, 
this Court has imposed some outside limits on the 
Legislature's ability to revise a previously enacted 
program of basic education. Specifically, this 
Court stated that "any reduction of programs or 
offerings from the basic education program must 
be accompanied by an educational policy 
rationale" and that the Legislature may not make 
any such reduction for a fiscal crisis or mere 
expediency. Even so, the Court at the same time 

                                                            
64 2014 Report to the Washington State Supreme Court by the Joint Select 
Committee on Article IX Litigation, pp. 51–52. Submitted 1 May 2014. 
http://www.courts.wa.gov/content/publicUpload/Supreme%20Court%20News/
84362-7%20-%20Third%20report%20adopted%20by%20Comm.pdf. 
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acknowledged that the definition of basic 
education is not "etched in constitutional stone" 
and that the Legislature has the ability to revise 
it, so long as it does not eliminate an offering for 
reasons unrelated to educational policy. The 
Court confirmed this principle in its January 2014 
Order, in which it stated that there is not a single 
viable plan to constitutional compliance. Within 
the bounds of the constitution, the Legislature 
retains authority for selecting the means of 
Article IX implementation. And within the bounds 
of the constitution, the Legislature may change 
these means.65 

 
The Court, through individual justices, has tried to escape its self-
entrapment by repeatedly claiming they are simply “enforcing the 
law.”66 If McCleary could be reduced to a simple case of enforcing 
the law, all of the legal and constitutional paradoxes examined in 
this Article would disappear. The logic would be straightforward: the 
Legislature passed a law, and the Court is forcing them to follow and 
fund it. That argument is undermined, however, when the Court 
prohibits the amendment of the law they are “enforcing.” One does 
not “enforce” or “interpret” the law by prohibiting its alteration. In 
fact, the opposite is true. Courts enforce/interpret a particular 
statute until the Legislature amends it. Afterwards, the Court 
enforces/interprets the new statute. It is unheard of for a court to 
imply that the right to enforce/interpret the law is the same as the 
right to ensconce the law as a permanent standard immune from 
future democratic decisions. When the Court did so with House Bill 
2261, they were conceding that they were doing far more than 
simply enforcing/interpreting the law. They were admitting that the 
entire constitutional interpretation of Article IX was based on House 
                                                            
65 Ibid., pp. 53–54. 
66 Madsen, Barbara. Interview by Austin Jenkins. Inside Olympia. TVW, 25 Feb. 
2016, http://www.tvw.org/watch/?eventID=2016021266.  
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Bill 2261—a piece of statutory law, not an independently derived 
and judicially articulated interpretation of Article IX.67  

 
In the back and forth of orders, briefs, and reports between the 
Legislature and the Court, the Court appears to want it both ways. 
In one sense the Court demands full compliance with House Bill 
2261 and 2776 as the constitutional standard. In another sense, the 
Court concedes that House Bill 2261 and 2776 can be amended by 
the Legislature through ordinary lawmaking. From a constitutional 
perspective, both of those statements cannot be true at the same 
time. If House Bill 2261 and 2776 are constitutional standards, they 
cannot be amended by future legislatures through ordinary means. 
If House Bill 2261 and 2776 can be amended by future legislatures 
through ordinary means, then they are not constitutional standards.  

V. Conclusion  

The McCleary court is caught in an intractable dilemma—the same 
dilemma that confronted their predecessors in Seattle School 
District. If the Court cannot articulate a clear standard of compliance 
for Article IX of the State Constitution, they cannot hold the 
Legislature accountable. No standard means no enforcement. 

                                                            
67 Further complicating the matter, the Court has added a “market rate 
compensation” for teachers and has alluded to a capital construction obligation 
that is unmentioned in HB 2261/2776. This raises the question as to whether the 
Court can create a “hybrid” constitutional standard—part statutory law and part 
independently derived judicial obligations. The shallowness of the Court’s initial 
ruling has led to “remedy creep.” In the first ruling, the Court was superficially 
able to articulate a standard for constitutional compliance by stating that full 
funding of 2261/2776 would bring the state into Art. IX compliance. The 
legislation contained both legislatively quantified and non-quantified 
compensation elements, as well as vague aspirational language that is not well-
suited for judicial definition. The Court’s orders insisted on: 1) funding 
compensation; 2) addressing other K-12 items that were not in 2261, such as 
capital, COLAs, professional development, and more; and 3) telling the court in 
advance what taxes the legislature would increase.  



 

30 Washington Education Law and Policy Review [Vol. 3 

 

From the McCleary Court’s perspective, the Seattle School District 
Court failed to navigate that dilemma in two respects. First, it failed 
to create clear definitions for the vague constitutional clauses at the 
heart of the case such as “ample” and “education.” Second, the 
Seattle School District Court failed to retain jurisdiction and thus 
maintain pressure on the Legislature. The Seattle School District 
Court simply asserted that the State was not meeting its 
“paramount” obligations to K-12 education but then left the State 
to craft its own solution on its own timeframe. In short, the Seattle 
School District Court did what most courts do when confronted with 
a political question—they did not create a judicial standard, and 
they did not try to enforce their decision. Instead, the Court in 
Seattle School District noted that all branches of government are 
equally responsible for upholding the Constitution:  
 

Next, it is necessary to determine whether there 
was a need for the trial court to retain jurisdiction 
over the action and the parties. In this regard, we 
note the trial court's refusal to grant 
respondents' request to specify the relief it would 
give if the Legislature failed to comply with the 
judgment. This refusal was correctly based on the 
assumption that the Legislature, as a 
constitutional body, would comply with the 
constitutional mandate. Legislators, as well as 
judges, are sworn to support the constitution of 
the State of Washington and we see no reason to 
assume legislators will fail to act in good faith to 
comply with their oath.68 
  

It is a matter of interpretation as to whether the Legislature 
“compl[ied] with the constitutional mandate,” but the McCleary 
Court was clearly unwilling to accept either of the self-imposed 

                                                            
68 Seattle School District No. 1 v. State, 90 Wash.2d 476, 585 P.2d 71, 105 (1978). 
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limitations the Court accepted in Seattle School District.69 In doing 
so, they confronted several choices. If they did not create some 
measurable standards for Article IX nor retain jurisdiction until full 
compliance, they would simply be updating the Seattle School 
District decision without any expectation of a different result. The 
alternative for the Court was to retain jurisdiction and utilize a 
standard of compliance articulated by a different branch of 
government—in this case the Legislature. As noted, with this 
approach the Court held the Legislature to a standard that could be 
changed or eliminated by the Legislature itself. In short, the Court 
had to choose between institutional impotence and a constitutional 
paradox. They chose the paradox.  

 
In an attempt to disentangle themselves from the paradox, the 
Court simply told the Legislature that it could not amend House Bill 
2261 and 2776. Unfortunately, the Court did so without offering any 
rationale for such a prohibition. The absence of a rationale raises the 
specter that the Court is motivated more by expediency than 
constitutional soundness.  

 
The further we get from McCleary, the more apparent the flaws in 
the decision will appear. What happens when House Bill 2261 and 
2776 become dated or obsolete? The Court has bound the 
Legislature to an educational vision that was crafted at one point in 
time and that represented a temporary political consensus during a 
time of deep economic recession. Thirty years from now, will House 
Bill 2261 and 2776 still be the constitutional standard for “basic 
education” and “ample funding”? In the Court’s defense, they do 
permit changes to the plan of basic education if they are 
accompanied by an “educational policy rationale.” But what 
Legislature is going to take that risk? Future legislators are now on 
notice—simple education bills they pass face the possibility of an 
                                                            
69 Madsen, Barbara. “Chief Justice Explains Part of Washington School Ruling.” 
Associated Press, 25 Feb. 2016, http://q13fox.com/2016/02/25/chief-justice-
explains-part-of-washington-school-ruling/. 
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after-the-fact elevation to an unalterable constitutional standard. 
The possibility that the Court can take a simple statute and elevate 
it to a constitutional standard may have a chilling effect upon a 
Legislature’s willingness to enact statutes and address future 
educational challenges.  
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McCleary: Myths and Realities About Separation of Powers 
and Duties Under Washington’s Unique Constitution 

Authors: Kathryn Russell Selk* and Summer Stinson° 

“It is the paramount duty of the state to make 
ample provision for the education of all children 
residing within its borders, without distinction or 
preference on account of race, color, caste, or 
sex.”1 

 
The framers of Washington’s state constitution faced a quandary: 
How could Washington ensure that every child received an “ample” 
free public education and avoid the school funding scandals seen in 
other states?2 Their solution was Article IX, with the first and 
arguably most important clause at the very beginning, in section 1. 
Known as the “paramount duty” clause, this part of the Washington 
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1 WASH. CONST. art. IX, § 1 (the “paramount duty clause”) (emphasis added). 
2 Theodore L. Stiles, The Constitution of the State and Its Effects Upon Public 
Interests, 4 WASH. HISTORICAL Q. 281, 284 (1913). 
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constitution is unique to the state—and considered the strongest 
guarantee of public education in the country.3 
 
Over the years the meaning and scope of the clause has been 
debated, but in 1978 the state’s highest court, the Washington State 
Supreme Court, looked at the clause and the state’s then-existing 
education funding system and found the state’s funding wanting.4 
The Court considered the system too reliant on local levies and other 
sources, declaring: 
 

[T]he State complies with its mandatory duty to 
make ample provision for basic education only if 
sufficient funds, derived through Dependable and 
Regular tax sources, are provided. The special 
excess levy is neither dependable nor regular. It 
is wholly dependent upon the whim of the 
electorate and is then available only on a 
temporary basis.5 

 
More recently, in 2012, Washington’s Supreme Court faced a similar 
challenge in McCleary v. State.6 After a lengthy trial, a superior court 
had found that, while progress had been made since 1978, the state 
was still violating its paramount duty.7 On review, the Supreme 
Court agreed: 

 
Article IX, section 1 of the Washington State 
Constitution makes it the paramount duty of the 
State to amply provide for the education of all 

                                                            
3 WASH. CONST. art. IX, § 1. See Seattle Sch. Dist. No. 1 v. State, 90 Wash. 2d 476, 
511, 585 P.2d 71 (1978). 
4 Seattle Sch. Dist. No. 1, 90 Wash. 2d at 520. The Seattle School District case also 
involved another clause, Article IX, § 2. Id. 
5 Seattle Sch. Dist. No. 1, 90 Wash. 2d at 520. 
6 173 Wash. 2d 477, 547, 269 P.3d 227 (2012). 
7 Id. 
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children within its borders. . . . The legislature 
must develop a basic education program geared 
toward delivering the constitutional required 
education, and it must fully fund that program 
through regular and dependable tax sources. 

 
The State has failed to meet its duty under article 
IX, section 1 by consistently providing school 
districts with a level of resources that falls short 
of the actual costs of the basic education 
program.8 

 
The Court’s rulings in McCleary have led some pundits to raise 
alarm. The Court is “out of control,” they contend, because it is 
giving orders to another branch of government.9 Some legislators 
have even declared that the Court is trying to force the legislature 
to impose a specific kind of tax.10 This rhetoric continued when, in 
                                                            
8 McCleary, 173 Wash. 2d at 546–47. 
9 Austin Jenkins, Washington House Pledges to Eliminate Reliance on Local 
School Levies, NW NEWS NETWORK (Jan. 25, 2016), 
http://nwnewsnetwork.org/post/washington-house-pledges-eliminate-reliance-
local-school-levies (quoting Mathew Manweller). The article went on to cite 
Manweller as saying the “legislature should not be trying to appease” the 
Supreme Court. See Open Letter from Members of the Majority Coalition Caucus 
(Washington State Senate) to Hon. Frank Chopp, Speaker of the House, Hon. Dan 
Kristiansen, Rep. Wash. Cong., Hon. Sharon Nelson, Sen. Wash. (Aug. 21, 2015), 
https://www.documentcloud.org/documents/2291109-
150821mccletterfinal.html [hereinafter Open Letter] (declaring that the Court’s 
order of contempt has created a “constitutional crises” [sic] and “[d]emands a 
[l]egislative [r]esponse” because it violates constitutional prohibitions including 
separation of powers); Mathew Manweller, Terry Nealey and Mike Padden, 
Supreme Court Now Legislates – What’s Next?, HOUSE REPUBLICANS (Jan. 27, 2014), 
http://mattmanweller.houserepublicans.wa.gov/2014/01/27/manweller-nealey-
padden-opinion-supreme-cour-now-legislates-whats-next/. 
10 Mathew Manweller, Court Demands State Income Tax, SATURDAY MORNING LIVE 
(Oct. 21, 2016), http://smllibertyroad.com/will-the-supreme-court-of-
washington-state-have-the-power-to-enact-a-state-income-tax/ (“In the course 
of 15 pages, the Washington State Supreme Court managed to issue a 
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2014, the Court found the legislature in contempt for having failed 
to provide a proposal for complying with the Court’s rulings and 
meeting its constitutional obligations to Washington’s 
schoolchildren.11  
 
Instead of being an outlier, however, the rulings of the Supreme 
Court of Washington are a normal part of this kind of case. The 
Court’s language and the history of the McCleary case show that the 
decisions are entirely consistent with the Court’s past rulings and 
with the doctrine of separation of powers. If anything, the Court’s 
deference to the legislature has been unduly conservative; the Court 
uses a version of separation of powers borrowed from federal law 
even though the state constitution would support a less deferential 
standard. 
 
Finally, although there are many funding options—some of which 
are discussed below—the Court’s decisions in McCleary have 
carefully avoided telling the legislature how to pay for the costs of 
complying with the constitutional duties of Article IX, section 1. By 
walking through the McCleary background, ruling, and subsequent 
orders, this Article demonstrates that 1) the Court has done its duty 
to interpret the constitutional requirements, and 2) the Court now 
expects the legislature to meet those constitutional requirements, 
following whatever path the elected officials choose. 

I. What, Exactly, Is McCleary? 

When the McCleary lawsuit was filed in King County in 2007, Kelsey 
McCleary was thirteen years old and in seventh grade. Her younger 
brother, Carter, was only seven years old. Their parents, along with 

                                                            
devastating decision last week demanding an income tax by September 1, 
2018.”). 
11 Order of September 11, 2014, McCleary (No. 84362-7), 
https://www.courts.wa.gov/content/PublicUpload/Supreme%20Court%20News
/84362-7%20order%20-%209-11-2014.pdf. 
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many others in the state, asked the trial court to issue a declaration 
that the state was not complying with its constitutional duties to 
fully fund education as required under Article IX, section 1.12 
 
The superior court held a trial in 2009. The judge reviewed 
numerous exhibits, as well as written and oral testimony from more 
than fifty witnesses. Finally, he entered a written opinion spanning 
seventy-three pages. The essential finding was that the state had 
made progress since the 1970s but still remained out of compliance 
with its constitutional duty to provide “stable and dependable 
funding for basic education.”13 
 
In reaching its conclusion, the trial court found huge disparities in 
district funding caused by the overreliance on local monies to fund 
the basic essentials in public schools. 14 Weighing the evidence and 
arguments from both sides, the trial court concluded that 
Washington engaged in “perennial underfunding of basic 
education.”15 Ample evidence proved this point. One example the 
trial court gave was that, despite the primacy of education in the 
state constitution, Washington was ranked thirty-second in per-
student spending across the country for the 2007–2008 school 
year.16  
 
The trial court also rejected the state’s claims that it was fully 
funding education based on the formulas put forth by the state.17 
Instead, the court found that the state’s formulas were not covering 
enough. The court ordered the state to “establish the actual cost of 
providing all Washington children with the education mandated” by 
                                                            
12 See Amended Petition for Declaratory Judgment Enforcing Our Constitution, 
McCleary v. State, King County No. 07-2-02323-2 SEA.  
13 King County Superior Court Judgment, McCleary v. State, King County No. 07-
2-02323-2-SEA, at 73 (Feb. 24, 2010). 
14 Id. at 68–71. 
15 Id. 
16 Id. 
17 Id. at 73. 
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Article IX, section 1 as interpreted by the court and, further, to 
establish how it was going to pay for that with “stable and 
dependable funding.” 18 
 
Both the state and the plaintiffs asked the Supreme Court of 
Washington to grant direct review.19 Plaintiffs, the state, and a flurry 
of amici all filed briefs arguing about the Court’s authority, the 
state’s duty, and whether the trial court’s decision was right.20 After 
hearing oral argument on June 28, 2011,21 the Court issued its first 
decision in the case on January 5, 2012.22 

II. Why Does McCleary  Matter? 

To understand the importance of that decision and the overall 
McCleary case, it is important to start with the basics. In 
Washington, the state founders believed that public education is a 
necessary and fundamental service and thus they enshrined it in the 
constitution, using the strongest language of any state constitution 

                                                            
18 Id. at 73. 
19 The Washington State Supreme Court website includes a separate “McCleary” 
page with the bulk of the motions, rulings and other pleadings: WASH. COURTS, 
http://www.courts.wa.gov/appellate_trial_courts/SupremeCourt/?fa=supremec
ourt.McCleary_Education (last visited March 26, 2017). Several of the motions 
and pleadings not included on that page are available through a case number 
search (No. 84362-7), in the Supreme Court pleadings search screen at: 
http://www.courts.wa.gov/appellate_trial_courts/coaBriefs/index.cfm?fa=coabr
iefs.briefsByCase&courtId=A08. 
20 This includes arguments from the American Civil Liberties Union (ACLU), the 
Office of Superintendent of Public Instruction, and others. See, e.g., Amicus 
Curiae Brief of Columbia Legal Services, McCleary v. State, 173 Wash. 2d 477, 
269 P.3d 227 (2012), (No. 84362-7); Amicus Curiae Brief of The Arc, et al., 
McCleary v. State, 173 Wash. 2d 477, 269 P.3d 227 (2012), (No. 84362-7). Many 
of these briefs are available at McCleary, et al. v. State of Washington, supra 
note 19. 
21 Oral Arguments: McCleary, et al. v. State, TVW (June 28, 2012, 1:30 PM), 
http://www.tvw.org/watch/?customID=2011060043C. 
22 McCleary v. State, 173 Wash. 2d 477, 269 P.3d 227 (2012). 
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in the country, guaranteeing every child a right to fully-funded public 
education.23 Public education “plays a critical role in a free 
society.”24 For example, an amply funded, high-quality education 
can help a child break out of the poverty cycle. It allows children to 
develop skills that will allow them to become thriving adults and to 
“participate intelligently and effectively in our open political 
system.”25  
 
Unfortunately, Washington has chronically underfunded public 
education for decades—while choosing to pour its resources into tax 
breaks for wealthy individuals and companies.26 Under Article IX, 
section 1, the state’s paramount duty is to amply fund basic 
education. But schools are underfunded while the legislature has 
instead prioritized keeping taxes low for the rich and big 
corporations, in violation of the state constitution and the state’s 
moral obligations to Washington’s children. This can be seen by 
looking even briefly at the state’s tax system. 
 
Several news sources have described Washington’s tax system as 
the most regressive in the nation.27 It severely limits the amount 

                                                            
23 Seattle Sch. Dist. No. 1, 90 Wash. 2d at 497. See also discussion infra Section 
III. 
24 Seattle Sch. Dist. No. 1, 90 Wash. 2d at 517. 
25 Id. 
26 See, e.g., Michael Kranish, A Question of Tax Cuts or Education, BOSTON GLOBE, 
Nov. 21, 2015, 
https://www.bostonglobe.com/news/nation/2015/11/21/mother-battle-
exposed-inequities-aren-injustices-state-held-contempt-court-flowing-
corporations-save-their-tax-breaks-and-promised-education-
dollars/SwEL04E3E7KYe6HaUvUiZP/story.html (“Washington has long cited a 
paucity of tax revenues for [failing to fully fund public education]. Yet, at the 
same time, it gives away more money in corporate tax breaks than any other 
state aside from New York, which has nearly three times the population.”). 
27 See, e.g., INST. ON TAX’N AND ECON. POL’Y, WHO PAYS? A 50-STATE REPORT (2015), 
http://www.itep.org/whopays/states/washington.php (“Washington has the 
most unfair state and local tax system in the country”) (emphasis in the original); 
Jon Talton, Washington Suffers Most Regressive Tax System in U.S., SEATTLE TIMES, 
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Washington collects for public schools and other services. In 
Washington, wealthy individuals and corporations in the state enjoy 
income and profits from the state’s burgeoning economy.28 Yet, 
these wealthy individuals and corporations pay very low tax rates 
due to the state’s regressive tax system and extensive tax breaks.29 
The people with the lowest incomes pay seven times more in taxes 
as a share of personal income than the richest one percent.30 Thus, 
poor and working people pay a much larger percentage of their 
income and assets towards funding Washington’s public education 
and other critical state services. 

                                                            
Mar. 3, 2015, http://www.seattletimes.com/business/economy/washington-
suffers-most-regressive-tax-system-in-u-s/ (“Poor residents here pay 16.8 
percent of family income in state and local taxes while the wealthiest 1 percent 
pay only 2.4 percent. By comparison, the percentage spread in Alaska is 7 
percent and 2.5 percent; Idaho, 8.5 percent and 6.4 percent, and Oregon, 8.1 
percent and 6.5 percent.”); Janet Novack, State With World's Richest Man Has 
Most Regressive Taxes, FORBES, Jan. 16, 2015, 
http://www.forbes.com/sites/janetnovack/2015/01/16/state-with-worlds-
richest-man-has-most-regressive-taxes-but-dont-blame-bill-
gates/#2ccef433f933 (“Washington State continues to have the most 
’regressive’ tax system in the country—meaning its taxes hit poor families the 
hardest, compared to rich ones.”); Carolyn Adolph, This Portland Barista Pays 
Fewer Taxes Than Seattle Baristas, KUOW (Mar. 31, 2016), available at 
http://kuow.org/post/portland-barista-pays-fewer-taxes-seattle-baristas (“In 
Washington state, part-time minimum wage workers—like students—pay up to 
24 percent of their earnings in state and local taxes according to the state 
revenue department.”). 
28 See, e.g., Joel Connelly, Business Insider: Washington’s Economy Ranks No. 1 in 
the Nation, SEATTLE PI, Jan. 14, 2016, 
http://blog.seattlepi.com/seattlepolitics/2016/01/14/business-insider-
washingtons-economy-ranks-no-1-in-the-nation/ (“Washington has the top-
ranked state economy, according to a ranking by Business Insider.”); Adam C. 
Uzialko, The State of Small Business: Washington, BUS. NEWS DAILY, Mar. 9, 2016, 
http://www.businessnewsdaily.com/8852-doing-business-in-washington.html 
(“Entrepreneurs in Washington reported a friendly business environment and 
relatively low taxes. In particular, they cited the absence of personal or business 
income tax as beneficial.”).  
29 Kranish, supra note 26.  
30 Talton, supra note 27. 
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Washington’s children have felt the effect of chronically 
underfunding public schools for decades. The state is facing a severe 
teacher and substitute teacher shortage.31 Seattle has some of the 
most serious inequities in student learning and graduation rates in 
the nation.32 As one concrete example of the results of 
underfunding, schools in Tacoma have had lead in the water,33 but 
state legislation to test the water in all schools has stalled due to 
concerns about how to pay for the testing.34 Washington has larger 
class sizes than the nation’s average.35 Most schools do not have 

                                                            
31 OFF. OF SUPERINTENDENT OF PUB. INSTRUCTION, TEACHER AND SUBSTITUTE SHORTAGES IN 
WASHINGTON STATE (updated Jan. 23, 2017), 
http://www.k12.wa.us/LegisGov/TeacherShortage.aspx (“School district human 
resource directors and principals across Washington report that it is becoming 
increasing difficult to find K–12 certificated teachers not only in areas that have 
experienced shortages for many years (e.g., special education, mathematics, 
science), but also teachers with elementary education (Grades K–8) and Early 
Childhood (Birth–Grade 3) endorsements.”). 
32 John Higgins, Seattle Schools Have One of Nation’s Largest Equity Gaps, New 
Study Says, SEATTLE TIMES, Oct. 7, 2015, http://www.seattletimes.com/education-
lab/enrollment-in-seattles-top-scoring-elementary-and-middle-schools-skews-
white/ (last visited March 26, 2017) (“While Seattle had some of the widest 
racial and income-based opportunity gaps, Boston ranked among the cities 
considered to be more equitable.”). 
33 Debbie Cafazzo, High Lead Levels Found in Drinking Water in 4 More Tacoma 
Schools, NEWS TRIBUNE, Apr. 26, 2016, 
http://www.thenewstribune.com/news/local/education/article73952142.html. 
34 Editorial, School Water Safety Should be a Higher Priority, SEATTLE TIMES, Feb. 
15, 2017, http://www.seattletimes.com/opinion/editorials/school-water-safety-
should-be-a-higher-priority/ (“In 2009, Washington adopted a rule that would 
require testing school water for lead. But the rule never went into effect 
because the Legislature hasn’t found the money to pay it. Instead, like other 
education expenses in this state, whether your child’s school is testing its water 
depends on your ZIP code. . . . House Bill 1925 would require testing of all 
drinking and cooking water inside schools, while outlining reasonable and 
affordable mitigation if lead is found.” The article discusses HB 1925, which died 
in committee in the 2017 legislative session, 
http://app.leg.wa.gov/billsummary?Year=2017&BillNumber=1925. 
35 See, e.g., NAT. CTR. FOR EDUC. STAT., SCHOOL AND STAFFING SURVEY (SASS) (2012), 
https://nces.ed.gov/surveys/sass/tables/sass1112_2013314_t1s_007.asp; NAT. 
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full-time nurses, even when students with diabetes, serious 
allergies, or other health conditions attend the schools.36 Many 
schools in Seattle do not have funds for libraries, furthering 
inequities between schools.37 Many Washington public schools do 
not have the funds to offer art, music, or an up-to-date curriculum.38 
 
In McCleary, the Washington Supreme Court only touched on the 
resulting inequities, but they can be stark.39 Without sufficient state 
funding, public school districts and parents have worked to fill the 
financial shortfall through local levies and bonds, Parent Teacher 
Association (PTA) fundraisers, and grants from companies and 
foundations.40 Poorer areas are not able to dig deeper into their 
already-empty pockets to fill the state’s shortfall, so there is a wide 
disparity in PTA funding between districts and between schools 
within the same district. This overreliance on levy, bond, grant, and 
PTA funding has resulted in what the Seattle Times called “the 
state’s civil rights crisis” in education.41 
 
                                                            
CTR. EDUC. ASS’N, RANKINGS OF THE STATES 2013 AND ESTIMATES OF SCHOOL STATISTICS 
2014, http://www.nea.org/assets/docs/NEA-Rankings-and-Estimates-2013-
2014.pdf. 
36 Kim Eckart, More Than Band-Aids: Demand for School Nurses Increases, but 
Funding Doesn’t Follow, PARENTMAP (Jan. 26, 2016), 
https://www.parentmap.com/article/more-than-band-aids-demand-for-school-
nurses-increases-but-funding-doesnt-follow. 
37 Paige Cornwell, Seattle’s School Libraries: A Stark Example of Rich and Poor, 
SEATTLE TIMES, May 7, 2016, http://www.seattletimes.com/seattle-
news/education/librarians-urging-equality-in-school-libraries/ (“In Seattle, the 
differences in libraries between have- and have-not schools are most extreme at 
the elementary level, with $28 per student separating the lowest- and highest-
funded schools, according to the librarians’ survey. . . . [T]he difference in 
spending among schools . . . ranges from $1.69 per student to $29.88.”). 
38 Kranish, supra note 26. 
39 McCleary, 173 Wash. 2d at 528.  
40 See On State Education Funding, What’s Taking So Long?, SEATTLE TIMES, Jan. 9, 
2016, http://www.seattletimes.com/opinion/editorials/on-state-education-
funding-whats-taking-so-long/). 
41 Id. 
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Washington’s failure to live up to its constitutional promise hits 
hardest the children who most need the state’s support.42 Children 
of color, children in families without economic resources, children 
who are English-language learners, and children in special 
education, deserve considerably more than Washington currently 
provides. After years of chronic underfunding, virtually all public 
schools need more state resources, but some schools need 
drastically more.43  
 
Washington’s constitution promises every child an amply funded 
public education. In McCleary, the state’s highest court honored the 
mandatory language of the “paramount duty” clause, but, given the 
unique history, language, and scope of the clause, it could have gone 
even further. 

III. The Paramount Duty Clause Is Unique in Two Ways and 
Highly Significant in a Third  

The “paramount duty” clause was not written by accident. One of 
the authors of the constitution explained that the members of the 
1889 constitutional convention were “familiar with the history of 
school funds in the older states, and the attempt was made to avoid 
the possibility of repeating the tale of dissipation and utter loss.”44 
Unlike every other state’s constitution, the framers of the 
Washington constitution not only required that the state amply fund 
public education, they went further, making it the state’s only 
                                                            
42 Id. 
43 Dawn Bennett, All Schools Deserve Equitable Funding, OLYMPIAN, June 23, 
2016, http://www.theolympian.com/opinion/editorials/article85465822.html 
(“[T]he lack of funding hurts every child in our state. We can also see that the 
state’s failure to properly fund our schools is felt even more strongly by children 
from disadvantaged families and communities, particularly people of color. . . . If 
we are to fulfill the state constitution’s guarantee that the state will provide for 
the education of all children within its borders, all schools will need more 
funding than they currently have. Some will need a lot more.”). 
44 Stiles, supra note 2, at 284. 
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“paramount duty.” More than thirty years before McCleary, in the 
Seattle School District No. 1 case,45 the state attacked the 
paramount duty clause, claiming it was “a mere preamble, or policy 
declaration, which imposes no judicially enforceable affirmative 
duty upon either the legislative or executive branches of 
government.” 46 The Supreme Court disagreed, laying out three 
ways in which the paramount duty clause is distinct and creates 
unique duties for Washington state. 
 

A. Washington’s Paramount Duty Provision Is the Only Such 
Clause in the Nation 

 
First among these distinctions is the clause itself. Washington stands 
alone—it is the only state to declare that amply funding public 
education is the state’s paramount duty. “No other state has placed 
the common school on so high a pedestal.”47 In Seattle School 
District, the Court reviewed and analyzed not only Washington 
state’s clause but also those in other states: 
 

[A] careful review of the other education articles 
reveals that none is similar to Const. art. 9, s 1. 
For example, the constitutions of California, Iowa, 
Nevada, Michigan and North Carolina merely 
provide that education shall be Encouraged. The 
Illinois, Louisiana and Montana constitutional 
provisions are equally inapposite, describing 
merely the Goal of education. Massachusetts, 
New Hampshire and Tennessee’s constitutions 
are equally irrelevant by referring to Cherishing 
education. Rhode Island specifically makes it the 
duty of the general assembly to Promote 
education and to adopt all means Which they 

                                                            
45 Seattle Sch. Dist. No. 1, 90 Wash. 2d at 497. 
46 Id. 
47 Stiles, supra note 2, at 284.  
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may deem necessary to secure the Advantages of 
education. Maine’s constitution Authorizes the 
legislature to act and makes it their duty to 
require Towns to make Suitable provision “at 
their own expense.” Appellants’ argument thus 
contains its own rebuttal. Clearly, Const. art. 9, s 
1 is unique among state constitutions.48 

 
The authors of Washington’s constitution placed far greater weight 
on Washington’s duty to provide for public education for all its 
children: “Unlike other states, Washington state’s constitution 
couples the state’s “paramount duty” with the words “ample 
provision.”49 
 
The Seattle Schools Court also noted that the framers of 
Washington’s constitution were aware of the clauses used in other 
states and had made a deliberate decision:  

 
Without question the language used by other 
states was before the drafters of our state 
constitution. But, it is significant that such vague 
laudatory language was rejected and the specific 
term Paramount duty was adopted. There is no 
doubt the imperative wording of Const. art. 9, s 1 
was intentional.50  

 
B. The Paramount Duty Clause Is the Only Provision in the 

Washington Constitution to Use the Term “Paramount” 
 
The second distinction is the uniqueness of the clause in the state 
constitution itself. “Careful examination of our constitution reveals 
that the framers declared Only once in the entire document that a 
                                                            
48 Seattle Sch. Dist. No. 1, 90 Wash. 2d at 498. 
49 Id. at 499. 
50 Id. 
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specified function was the state’s Paramount duty.”51 The Seattle 
School District Court noted: 
 

The duty to make “ample provision”, as opposed 
to merely providing for a “general and uniform” 
school system, is the Only instance in which our 
constitution declares a specific state function to 
be a “paramount duty” of the State. Had the 
framers intended that the “paramount duty” was 
to provide a “general and uniform” school 
system, the constitution would have so provided. 
Const. art. 9, s 1 does not merely seek to broadly 
declare policy, explain goals, or designate 
objectives to be accomplished. It is declarative of 
a constitutionally imposed Duty. Thus, we hold 
that Const. art. 9, s 1 is not a “preamble.”52 

 
This language also informed the Court’s decision on the weight to 
give the clause. The Court explained that “‘paramount’ is not a mere 
synonym for ‘important.’ Rather, it means superior in rank, above all 
others, chief, preeminent, supreme, and in fact dominant.”53 Thus, 
the Court relied upon the “singular use of the term ‘paramount 
duty’” and “its plain English meaning” to hold that the constitutional 
duty to amply fund public education is “supreme, preeminent or 
dominant.”54 The Court also held that the paramount duty of the 
state to amply fund education created a correlative right for all 
Washington’s children to have their public education amply 
funded.55 
 
 

                                                            
51 Id. at 510. 
52 Id. at 499. 
53 Id.  
54 Id. 
55 Id. at 512. 
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C. Significantly, the Paramount Duty Is Imposed on the “State” 
and Not Assigned to Only One Branch 

 
The third feature of the “paramount duty” clause, which is 
significant in defining rights and duties, is the language of the clause 
itself. In Seattle School District, the Court noted that Article I, section 
29 of the constitution provides: “The provisions of this Constitution 
are Mandatory, unless by express words they are Declared to be 
otherwise.”56 Because the language of the paramount duty clause is 
clear, the Court determined that there was “no room for 
construction, interpolation or addition.”57 
 
Next, the Court turned to whether the affirmative duty in the 
paramount duty clause was directed “solely to the Legislature” or to 
the state.58 The state asserted that “the sole remedy for breach of 
such a duty lies with the voters.”59 This claim meant that any remedy 
was required to be “political not judicial, and the Supreme Court had 
no role to play.”60 The state also argued that the paramount duty 
clause is “merely a statement of Moral principle and that is the sole 
prerogative of the Legislature to interpret, construe and give it 
substantive content.”61 
 
The Court disagreed. Because the paramount duty clause is 
mandatory and directed toward the state, the Court held, it also 
imposes a judicially enforceable affirmative duty.62 Moreover, the 
Court explained that the paramount duty clause “is addressed to the 

                                                            
56 Id. at 500 (citing WASH. CONST. art. 1, § 29). 
57 Id. (citing Anderson v. Chapman, 86 Wash. 2d 189, 543 P.2d 229 (1975); State 
ex rel. O’Connell v. Slavin, 75 Wash. 2d 554, 452 P.2d 943 (1969); State ex rel. 
Swan v. Jones, 47 Wash. 2d 718, 289 P.2d 982 (1955)). 
58 Id. at 501.  
59 Id. 
60 Id. 
61 Id. at 503. 
62 Id. at 500. 
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‘State’ Not merely to the Legislature.”63 More specifically, “[w]hile 
the Legislature is an essential element [of the State], it is only one 
segment of that intricate governmental body politic upon which has 
been placed the Paramount duty.”64 Relying on the construction of 
the duty to the state, the Court parsed the branches’ shared duty 
and the judiciary’s specific duty: 
 

Thus, all three branches of government are 
charged by the constitutional command and with 
the mandatory provisions of Const. art. 1, s 29. In 
addition, the judiciary is charged by Const. art. 4 
[t]o exercise the judicial power which, as we said, 
includes interpretation and construction of the 
constitution itself.”65  

 
The Court delved even further into its obligations under the clause 
when another branch is thwarting the provision to amply fund public 
schools. The judiciary’s duty to interpret, construe, and give 
meaning to the constitution “must be exercised even when an 
interpretation serves as a check on the activities of another branch 
of government or is contrary to the view of the constitution taken 
by another branch.”66 The Court explained that it was the judiciary’s 
duty to not retreat, even from a threat of a constitutional crisis:  
 

We cannot abdicate our judicial duty to interpret 
and construe Const. art. 9, ss 1 and 2 merely 
because, as appellants seem to suggest, we lack 
apparent available physical power. We do not see 
the threat of confrontation visualized by 
appellants. To the contrary, we are firmly 

                                                            
63 Id. at 506. 
64 Id. at 512. 
65 Id. at 506. 
66 Id. at 503 (citing In re Juvenile Director, 87 Wash. 2d 232, 241, 552 P.2d 163 
(1976); Powell v. McCormack, 395 U.S. 486, 549 (1969)). 
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convinced the other branches of government also 
will carry out their defined constitutional duties 
in good faith and in a completely responsible 
manner.67 

 
Because the state’s paramount duty is a constitutional right enjoyed 
by every Washington child, the courts are obligated to protect and 
enforce this right when other branches of government fail to deliver 
on the constitutional duty. This is not a new guideline suddenly 
declared in McCleary, but rather a longstanding principle under 
Seattle Schools.68 

IV. Rulings in McCleary  to Date Reflect Consistent 
Principles  

A. The Washington State Supreme Court Has Applied Normal 
Standards 

 
The reasoning in Seattle Schools, discussed above, formed a solid 
foundation for the Supreme Court’s McCleary holding that the state 
was in violation of its constitutional duties to children under the 
“paramount duty” clause. Further, contrary to some legislators’ 
arguments, in McCleary, the Supreme Court did not order the 
legislature to enact a particular tax, or parrot the arguments of one 
side over the other.69 In fact, in the case thus far, the Court has 
issued rulings finding in favor of both sides. For example, in its 2012 
decision the Court rejected the remedy the trial court had imposed, 

                                                            
67 Id. at 506. 
68 90 Wash. 2d at 495. 
69 One senator has declaimed, “[t]his is the cleverest campaign for an income tax 
ever mounted in this state. . . through a lawsuit they’ve gotten the state 
Supreme Court on their side.” Sen. Mark Schoesler, Income Tax Is the Real Issue, 
Not Schools, SPOKESMAN REV., Jan. 8, 2017, 
http://www.spokesman.com/stories/2017/jan/08/sen-mark-schoesler-income-
tax-is-the-real-issue-no/.  
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which required the legislature to conduct a study to establish the 
actual cost of meeting its paramount duty.70 The Court reversed that 
ruling, explaining that the trial court had crossed over “the line from 
ensuring compliance with article IX, section 1, into dictating the 
precise means by which the State must discharge its duty.” 71 The 
McCleary Court chided the lower court for overstepping its bounds, 
declaring, “[t]his fails to respect the division of constitutional 
responsibilities.”72 
 
But the Supreme Court also applied its long-settled law on standards 
of review in McCleary to uphold many of the crucial findings of the 
lower court which did not favor the state. Trial courts generally 
receive deference when appellate courts review fact-finding results, 
as the trial court is uniquely well-positioned to weigh and evaluate 
evidence presented at trial.73 Applying this long-held standard, the 
McCleary Court reviewed the record and noted that “substantial 
evidence” supported the bulk of the findings challenged by the 
state.74 And it agreed with the trial court that, despite the state’s 
claims to the contrary, the legislature had “consistently 
underfunded staff salaries and benefits.”75 
 
Like the trial court, in McCleary the Washington State Supreme 
Court disagreed with the state legislature’s claim that only the 
legislature could decide what “full funding” implied.76 The state’s 
position was that, because it had the ability to define the term “basic 
education,” it could do so as it pleased, then “fully fund” to that 

                                                            
70 McCleary, 173 Wash. 2d at 540–41. 
71 Id. 
72 Id. 
73 See Merriman v. Cokeley, 168 Wash. 2d 627, 631, 230 P.3d 162 (2010). The 
“substantial evidence” test is also applied in criminal cases to defer to the trier 
of fact even when there is conflicting evidence. See State v. Hill, 123 Wash. 2d 
641, 644, 870 P.2d 313 (1994). 
74 McCleary, 173 Wash. 2d at 535–37. 
75 Id. at 535–36. 
76 Id. at 532.  
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level.77 The trial court in McCleary found that the formulas being 
used by the state bore little resemblance to what was actually 
required to provide a “basic education.”78 
 
After reviewing the record, the Supreme Court agreed. Indeed, the 
Court quoted the trial court’s finding that “the legislature’s 
definition of full funding amounts to little more than a tautology.”79 
The McCleary Court was unswayed by the state’s attempt to 
convince it that the trial court was wrong, instead writing that “[i]f 
the State’s funding formulas provide only a portion of what it 
actually costs a school to pay its teachers, get kids to school, and 
keep the lights on, then the legislature cannot maintain that it is fully 
funding basic education through its funding formulas.”80 
 
After reaching its conclusions in the 2012 McCleary opinion, the 
Washington State Supreme Court retained jurisdiction over the case 
to monitor “implementation of the reforms” that had been enacted 
in 2009, with ESHB 2261, a comprehensive reform education bill, 
and “more generally, the State’s compliance with its paramount 
duty.”81 The state had promised to implement ESHB 2261’s reforms 
“over a ten-year period, beginning in 2009 and concluding in 2018,” 
which would “increase state funding of basic education by billions 
of dollars” and urged the Court to assume that would occur.82 The 
Court concluded, however, that it was ultimately its responsibility 
“to hold the state accountable to meet its constitutional duty” under 
the “paramount duty” clause.83 After further briefing from parties 
about how the Court should continue to oversee the case, the Court 
ordered that the state provide information on its plan for 
                                                            
77 Id. 
78 Id. at 538–39.  
79 Id. at 532. 
80 Id.  
81 Id. at 546. 
82 State’s Reply Brief and Response to Cross-Appeal at 10, McCleary (No. 84362-
7) (discussing ESHB 2261, chapter 548, Laws of 2009). 
83 McCleary, 173 Wash. 2d at 546. 
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implementing promised reforms, including enough detail “to allow 
progress to be measured according to periodic benchmarks” to 
reach the 2018 deadline the legislature had set for itself.84 
 
In the five years since, there have been a flurry of reports, 
arguments about what happened at the end of each legislative 
session, and submissions from the parties and multiple amici 
disputing whether the state was on track to meet its duties.85 In 
2014, the Court ordered the state to demonstrate through some 
“concrete action, that it is making real and measurable progress, not 
simply promises,” and to present a complete plan for how it would 
fully implement basic education for through the 2017–2018 school 
year.86 Later that year, when the state failed to meet that deadline, 
the Court found the state in contempt of court.87 
 
Even then, however, Washington’s Supreme Court exercised 
restraint. It relied on the state’s assurances “that education funding 
is the legislature’s top priority and that the legislature is determined 
to (and the state expects it to) take meaningful action in the 2015 
budget session,” refusing to impose sanctions to hasten action.88 In 
the interests of what it called “continuing dialogue between the 
branches of government,” the Court held back, accepting the state’s 
“assurances that it will be compliant by the end of the 2015 
session.”89 But the 2015 legislature did not get the work done, nor 
did the legislature during the short 2016 session.90 
 

                                                            
84 ESHB 2261 established the deadline for full state funding of basic education to 
be “fully implemented” not later than September 1, 2018, and E2SSB 6195 
required the legislature to enact a fully complying system by the end of the 2017 
session. Id. at 543.  
85 WASH. COURTS supra note 19. 
86 McCleary, 173 Wash. 2d at 537–39. 
87 Order of January 9, 2014, McCleary (No. 84362-7). 
88 Id. 
89 Id. 
90 See id. 
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B. McCleary Contained No Income Tax Mandate and Did Not 
Rewrite the State’s Constitution 

 
The McCleary Court held that, “[t]he legislature’s duty to make 
ample provision for funding the basic education program includes 
the requirement that funding ‘be accomplished by means of 
dependable and regular tax sources.’”91 Thus, the Court required 
that any funding be ample, dependable, and regular, but it also 
carefully left to the legislature decisions about the way to raise the 
funds.92 The Court reiterated this limit in 2015, emphasizing that it 
“will not dictate the details of how the State is to achieve full funding 
of basic education. . . [i]t is not within this court’s authority to enact 
legislation, appropriate state funds, or levy taxes.”93 Thus, nothing 
in that decision requires an income tax. 
 
Nor did the 2012 McCleary decision—or any thus far—amend the 
state constitution. The state raised this argument in its Supreme 
Court pleadings, and others have attempted to echo the claim 
since.94 The state claimed that its legislation did not help define the 
meaning of “education” under the paramount duty clause.95 The 
Court agreed in principle but explained that while the Court “has the 
final say on the meaning of the constitution[,]” the legislature, “as a 
coordinate branch of government,” helps supply substance to the 
constitutionally required “education.”96 The Court also noted that 
its “discussion in Seattle School District makes clear that the 
legislature properly plays a key role in defining article IX, section 1—
though this [C]ourt remains the final arbiter on questions of 
                                                            
91 McCleary, 173 Wash. 2d at 527 (quoting Seattle Sch. Dist. No. 1, 90 Wash. 2d 
at 520). 
92 Id. 
93 Order of August 15, 2015, McCleary (No. 84362-7). 
94 McCleary, 173 Wash. 2d at 524. See, e.g., Eric Mandel, Start Paying Attention 
to the Washington Supreme Court, MYNORTHWEST (Oct. 19, 2016), 
http://mynorthwest.com/427453/washington-state-supreme-court-election/. 
95 McCleary, 173 Wash. 2d at 524.  
96 Id. 
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interpretation.”97 Looking back over three decades later, the Court 
in its 2012 McCleary decision noted that it “took a cooperative 
approach in Seattle School District, stating that ‘the Legislature is 
obligated to give specific substantive content to the word 
[‘education’] . . . within the broad guidelines’ [the Court] had 
outlined.”98 
 
Accordingly, the Court determined that its “broad guidelines for the 
word ‘education’ in Article IX, section 1” were “not ‘fully definitive 
of the State’s paramount duty’ but rather they constitute ‘the 
minimum’ education that is constitutionally required.”99 The Court 
continued, “Put differently, the educational concepts discussed in 
Seattle School District represent a constitutional floor below which 
the definition of ‘education’ cannot fall.”100 In 1993, the legislature 
“declared that the new purpose of the Basic Education Act was ‘to 
provide students with the opportunity to become responsible 
citizens, to contribute to their own economic well-being and to that 
of their families and communities, and to enjoy productive and 
satisfying lives.’”101 In 2007, the legislature updated the four 
learning goals.102 Using the student learning goals as a guide, the 
state created essential academic learning requirements (EALRs) that 
specified what “all students should know and be able to do at each 
grade level.”103 
 
Thus, the Court ruled in McCleary that the “education” required 
under the paramount duty clause “consists of the opportunity to 
obtain the knowledge and skills described in Seattle School District, 
ESHB 1209, and the EALRs.”104 The Court also affirmed that “the 
                                                            
97 Id. 
98 Id.  
99 Id. at 521 (citing Seattle Sch. Dist. No. 1, 90 Wash. 2d at 518). 
100 Id. 
101 LAWS OF 1993, ch. 336, § 101 (Engrossed Substitute House Bill (ESHB) 1209). 
102 LAWS OF 2007, ch. 400, § 1 (codified as RCW 28A.150.210). 
103 McCleary, 173 Wash. 2d at 523. 
104 Id. at 483–84. 
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legislature must give substantive content to the ‘program it deems 
necessary to provide that ‘education’ within the broad 
guidelines.’”105 
 
In its 2012 decision in McCleary, the Court also explained in layman’s 
terms that the state must fund “what it actually costs a school to pay 
its teachers, get kids to school, and keep the lights on[.]”106 
Moreover, the Court did not specifically rule on whether full funding 
of ESSB 2261 and SHB 2776 would fulfill the state’s duty. Instead, it 
favorably cited “[s]everal state officials [who] testified that full 
implementation and funding for ESHB 2261 will remedy the 
deficiencies in the prior funding system.”107 Such a ruling would 
have been an advisory ruling because ESSB 2261 and SHB 2776 were 
not and have never been fully funded. Accordingly, any argument 
that the Court amended the constitution to define basic education 
with statutory law is specious because the Court held that the 
legislature must amply fund basic education—it did not rule that the 
legislature must fully fund ESSB 2261 and SHB 2776.108 The reason 
the Court analyzed ESSB 2261 and SHB 2776 is that the legislature 
argued throughout the appeal that it passed these comprehensive 
new basic education bills and would fully implement and fund ESSB 
2261 and SHB 2776.109  
 
The Court explained: 
 

                                                            
105 Id. at 526 (citing Seattle Sch. Dist. No. 1, 90 Wash. 2d at 518–19). 
106 Id. at 532. 
107 Id. at 543. 
108 Id. at 543–44 (labeling ESSB 2261 and SHB 2776 as “promising reforms” and 
citing testimony, without ruling that the state would certainly fulfill its 
constitutional paramount duty by fully funding ESSB 2261 and SHB 2776 
(chapter 236, Laws of 2010)). 
109 Id. at 540, 544 (“Given the comprehensive reforms projected under ESHB 
2261, the state argues that we should do no more than await the legislature’s 
implementation schedule.”). 
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While the legislature has long recognized these 
offerings as central to the basic education 
program, they are not etched in constitutional 
stone as part of the definition of “education.” The 
legislature has an obligation to review the basic 
education program as the needs of students and 
the demands of society evolve. From time to 
time, the legislature will need to evaluate 
whether new offerings must be included in the 
basic education program. Likewise, the 
importance of certain programs or offerings may 
prove less compelling over time.110 

 
However, the Court did provide that the legislature could not simply 
change the meaning of “education” to fit the budget as described 
above. The Court explained that for the legislature to alter the 
meaning of education, the legislature must rely on a compelling 
educational rationale: 
 

To ensure that the legislature exercises its 
authority within constitutionally prescribed 
bounds, any reduction of programs or offerings 
from the basic education program must be 
accompanied by an educational policy rationale. 
That is, the legislature may not eliminate an 
offering from the basic education program for 
reasons unrelated to educational policy, such as 
fiscal crisis or mere expediency. Rather, the 
legislature must show that a program it once 
considered central to providing basic education 
no longer serves the same educational purpose 
or should be replaced with a superior program or 
offering.111 

                                                            
110 Id. at 526. 
111 Id. at 526–27. 



 

2017] McCleary: Myths and Realities 57 

Thus, in McCleary so far, the Supreme Court has refrained from 
dictating any tax, let alone an income tax, and it did not somehow 
amend the constitution in an improper way. 
 

C. McCleary Did Not Arise in Isolation 
 
Throughout the McCleary proceedings, the state argued that the 
judicial branch should not be involved. At the trial court, the state 
claimed that the question was political and should not be decided 
by a court.112 In asking the Supreme Court to take direct review, the 
state urged the Washington high court to find that the trial court 
had committed constitutional error and hold that “[t]he remedy 
ordered by the trial court improperly interferes with, and could 
impede, the Legislature’s constitutional prerogative . . . to select the 
means of discharging the Article IX duty.”113 The legislature took the 
position that the Court should not even consider the case, had no 
authority to decide the issues, and that doing so would violate the 
“separation of powers” doctrine.114 
 
Publicly, a number of legislators have also taken offense at various 
points during the case. One senator proposed a bill parroting 
language used by the McCleary Court in its 2012 decision which 
would have micromanaged caseload and decision timelines for the 
Washington State Supreme Court—and another which would have 
reduced the Court’s size.115 After the Court found the state in 

                                                            
112 See Judgment, supra note 15. 
113 Statement of Grounds for Direct Review at 8–9, McCleary, 90 Wash. 2d 476 
(No. 84362-7). 
114 Id. 
115See John Stang, Baumgartner vs. State Supreme Court, CROSSCUT (Feb. 17, 
2014), 
https://www.courts.wa.gov/content/publicupload/eclips/2014%2002%2018%20
Baumgartner%20vs%20State%20Supreme%20Court.pdf; see SB 6568 (2014), 
http://lawfilesext.leg.wa.gov/biennium/2013-
14/Pdf/Bills/Senate%20Bills/6568.pdf; S.B. 6568, 63d Legislature, Reg. Sess. 
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contempt in 2014, a group in the Senate called for a “Legislative 
Response” to the perceived “constitutional crises.”116 The Court’s 
Order, they declared, “directly contravenes state and federal 
constitutional provisions, politicizes the judiciary, and demonstrates 
disdain for other co-equal branches of government.”117 
 
Interestingly, those same legislators believed they were not subject 
to the Washington State Supreme Court’s authority, not just on 
education funding but apparently on every issue.118 Their theory 
was that “[l]egislators may not be made answerable in any other 
forum but are answerable only to the voters at the polls.” 119 They 
also declared that the Court’s ruling was only meant to “harass, 
intimidate and assert the supremacy of the judiciary over the 
representative branch.”120 One legislator publicly lambasted that 
the Court “ought to know better,” even declaring McCleary “isn’t 
about education anymore” but was “about the survival of our form 
of government.”121 
 
This political hyperbole loses any force, however, when viewing 
McCleary in light of history, case law, and actions from other state 
courts. From Seattle School District No. 1 in 1978 through the 2012 
decision in McCleary, the Court gave deference—with an 
unintended and severe impact of “30 years of an education system 
that fell short of the promise of article IX, section 1 and that 

                                                            
(Wash. 2014), http://lawfilesext.leg.wa.gov/biennium/2013-
14/Pdf/Bills/Senate%20Bills/6568.pdf.  
116 See Open Letter, supra note 9. 
117 Id. 
118 Id.  
119 Id.  
120 Id.  
121 Becky Monk, Senators: Washington Supreme Court Is Out of Order with 
McCleary Fines, PUGET SOUND BUS. J., Aug. 21, 2015, 
http://www.bizjournals.com/seattle/blog/2015/08/senators-washington-
supreme-court-is-out-of-order.html. 
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ultimately produced [the McCleary] lawsuit.”122 In 1978, that 
deference made sense; when Seattle Schools came before the Court, 
the legislature had already met and enacted fundamental changes 
to ensure funding of basic education.123 
 
But by the 2012 McCleary ruling many years had passed. And 
ultimately, the Supreme Court said in McCleary that it had “learned 
from experience . . . that [it] cannot stand on the sidelines and hope 
the State meets its constitutional mandate to amply fund 
education.”124 In addition, the Court noted that its own failure to act 
implicated its own duties under the paramount duty clause on 
behalf of the state’s children.125 
 
Despite this strong language, in 2016, the McCleary Court was still 
forced to remind the state of its continued promise to comply with 
its duties and continued failures to do so—including the failure to 
reach its promised “grand agreement” in 2015.126 The legislators’ 
political posturing fails to recognize the Supreme Court’s status as a 
separate and co-equal constitutional branch of government and 
ignores that the McCleary rulings thus far have been, if anything, 
conservative in their exercise of judicial authority. 
 

D. McCleary Reflects the Normal Conflicts of a Three-Branch 
Governmental System 

 
Tension between branches of government are common. In fact, the 
Washington State Supreme Court rejected many of the same claims 
of overreach in its decision in Seattle Schools.127 The Court’s decision 
                                                            
122 McCleary, 173 Wash. 2d at 541. 
123 See Seattle Sch. Dist. No. 1, 90 Wash. 2d at 518–20. 
124 McCleary, 173 Wash. 2d at 541–43. 
125 Id. 
126 Order of October 6, 2016, McCleary (No. 84362-7), 
https://www.courts.wa.gov/content/publicUpload/Supreme%20Court%20News
/843627Order100616.pdf.  
127 Id.  
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in McCleary does not represent a constitutional crisis but simply the 
normal conflicts inherent in the state’s constitutional system. 
 
In 1803, faced with a similar claim of judicial overreach by the 
legislative branch, the United States Supreme Court noted that 
legislative powers are defined and limited by the Constitution, which 
serves as the ultimate arbiter of each branch’s role.128 In fact, the 
Court declared, “that those limits may not be mistaken or forgotten, 
the Constitution is written.”129 It reasoned that if the judicial branch 
is not permitted to rule upon the constitutionality of acts of the 
legislature, the required balance is lost. It is the Court’s duty to 
safeguard the constitution against even co-equal branches of 
government, and failure to serve in that role just because Congress 
has enacted a law would allow the legislative branch to acquire “a 
practical and real omnipotence” which would reduce “to nothing 
what we have deemed the greatest improvement on political 
institutions—a written Constitution[.]”130 
 
The constitutional division of powers into three branches at the 
federal level was deliberate, ensuring sufficient checks on each 
branch to protect individuals against “centralized authority and 
abuses of power.” 131 Put simply, the “separation of powers” theory 
establishes each branch of government has different fundamental 
functions. Courts rely on separation of powers principles as they 
continue to safeguard the balance between the branches as laid out 
in Marbury.132 

                                                            
128 Marbury v. Madison, 5 U.S. (1 Cranch) 137, 176–80 (1803).  
129 Id. at 176. 
130 Id. at 176–77. Even before Marbury, other courts had grappled with similar 
claims. See, e.g., Bayard v. Singleton, 1 N.C. (1 Mart. 5, 7 (1787)) (the judiciary is 
bound to the constitution as “the fundamental law of the land,” standing higher 
than any act of the legislature). 
131 See U.S. v. Nixon, 418 U.S. 683, 703 (1974).  
132 Justice Robert H. Jackson famously declared, “[w]hile the Constitution 
diffuses power the better to secure liberty, it also contemplates that practice will 
integrate the dispersed powers into a workable government. It enjoins upon its 
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Washington’s constitution does not contain a formal “separation of 
powers” clause, but the division of the state’s government into 
three branches has been “presumed throughout the state’s history 
to give rise to a vital separation of powers doctrine.”133 The state’s 
Supreme Court has explained that the state constitution sets up 
three branches in order “to ensure liberty by defusing and limiting 
power.”134 In fact, in Washington state, the “separation of powers” 
doctrine prohibits intrusion of one branch into the fundamental 
functions of another even if the invaded branch approves.135 
 
Washington’s separation of powers doctrine thus differs from many 
others because, in Washington, the branches are not “hermetically 
sealed” off from engaging in related tasks.136 It is only the 
“fundamental functions of each branch” which must “remain 
inviolate,” while shared duties are intended to be just that—
shared.137  
 

                                                            
branches separateness but interdependence, autonomy but reciprocity.” 
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635 (1952). Separation of 
powers issues arise when one branch takes an act which is seen as threatening 
“the independence or integrity” or invades the “prerogatives of another” 
branch. See State v. Moreno, 147 Wash. 2d 500, 505–06, 58 P.3d 265 (2002) 
(quotations omitted).  
133 Brown v. Owen, 165 Wash. 2d 706, 718, 206 P.3d 310 (2009).  
134 Hale v. Wellpinit Sch. Dist. No. 49, 165 Wash. 2d 494, 503–04, 198 P.3d 1021 
(2009). 
135 This is in contrast with a different, “formal” approach sometimes used in 
federal rulings, which requires absolute division of powers. See, e.g., Rebecca L. 
Brown, Separated Powers and Ordered Liberty, 139 U. PA. L. REV. 1513 (1991). 
136 Hale, 165 Wash. 2d at 503–04.  
137 Id. The Washington State Supreme Court once called it a need for 
“harmonious cooperation” between branches as needed to serve the state and 
its people. Zylstra v. Piva. 85 Wash. 2d 743, 750, 539 P.2d 823 (1975). For 
example, since both the legislative and judicial branch have some authority over 
rules of evidence, the Court will try to harmonize any conflicting statutes and 
court rules in order to honor that joint authority. See City of Fircrest v. Jensen, 
158 Wash. 2d 384, 394, 143 P.3d 776 (2006), cert. denied, 549 U.S. 1254 (2007).  
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The Washington State Supreme Court has long given deference and 
respect in cases involving separation of powers. For example, any 
statutes crafted by the state’s legislature are usually presumed 
constitutional.138 The Supreme Court’s highly deferential standard 
requires any challenger to prove a statute unconstitutional “beyond 
a reasonable doubt.”139 Indeed, the Court will refuse to strike down 
a statute unless it is “fully convinced, after a searching legal analysis, 
that the statute violates the constitution.”140 
 
The Supreme Court of Washington also presumes that the state’s 
legislature intended to enact effective laws and engages in great 
effort to construe those acts so as to “preserve their 
constitutionality.”141 Thus the Court will not “interpret” a statute 
when the statute’s language is “clear.”142 The Court holds to this 
limit even when it might not agree with the result.143 It also applies 
deference to the legislature through rules such as 1) the “enrolled 
bill doctrine,” under which the state’s judiciary refuses to evaluate 
the procedure leading up to a bill’s enactment, and 2) a rule 
declining to second-guess a legislative declaration of “emergency,” 
which allows legislation to become effective immediately.144 
 

                                                            
138 See City of Bothell v. Barnhart, 172 Wash. 2d 223, 229, 257 P.3d 648 (2011).  
139 See id. See also State v. Wheeler, 145 Wash. 2d 116, 132, 34 P.3d 799 (2001). 
This is not the same as the criminal law standard of “proof beyond a reasonable 
doubt,” City of Bothell, 172 Wash. 2d at 229, but the Supreme Court of 
Washington reaffirmed that it applies a “reasonable doubt” standard in a case 
involving the constitutionality of special education funding. See Sch. Dist. 
Alliance for Adequate Funding of Special Educ. v. State, 170 Wash. 2d 599, 605–
06, 244 P.3d 1 (2010). 
140 See Island Cty. v. State, 135 Wash. 2d 141, 147, 955 P.2d 377 (1998).  
141 See State v. Williams, 171 Wash. 2d 474, 476, 251 P.3d 877 (2011).  
142 See City of Bellevue v. State, 92 Wash. 2d 717, 723, 600 P.2d 1268 (1979). 
143 See State v. Groom, 133 Wash. 2d 679, 689, 947 P.2d 240 (1997).  
144 See Citizens Council v. Bjork, 84 Wash. 2d 891, 897 n. 1, 529 P.2d 1072 (1975) 
(enrolled bill doctrine); CLEAN v. State, 130 Wash. 2d 782, 807–08, 928 P.2d 
1054 (1996) (emergency declaration). 
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Regardless of public policy concerns, the Washington State Supreme 
Court has long maintained that its role is not to “sit to review or 
revise legislative action but rather to enforce the legislative will 
when acting within its constitutional limits.”145 The Court has not 
retreated from its conservative position that, while it ultimately has 
the duty to serve as the final word on the meaning of Washington’s 
state constitution, it will not substitute its judgment for that of the 
state legislature on legislative tasks.146 As the Court has said, “[i]t is 
the role of the legislature, not the judiciary, to balance public policy 
interests and enact law.” 147  
 
Washington’s highest court has a long and established history of 
extreme deference to the state’s legislature in many areas of the 
law. McCleary may have raised a challenging situation, but nothing 
beyond what this and other courts have handled repeatedly. 
 

E. McCleary Is Fully Consistent with Washington’s Constitution 
and Rulings in Other States  

 
Far from being an outlier, the McCleary decisions have so far been 
fully consistent with decisions from across the country. In a majority 
of states, the highest courts have found themselves in the same 
position regarding education funding and have reached similar 
conclusions.148 State supreme courts have “overwhelmingly” agreed 
that they may not abdicate their duties to ensure a citizen’s 

                                                            
145 Robb v. City of Tacoma, 175 Wash. 580, 586, 28 P. 327 (1933). 
146 See Putnam v. Wenatchee Valley Med. Ctr., 166 Wash. 2d 974, 980, 216 P.3d 
374 (2009). 
147 Rousso v. State, 170 Wash. 2d 70, 91, 239 P.3d 1084 (2010). 
148 See, e.g., Abbeville Cty. Sch. Dist. v. State, 767 S.E.2d 157 (S.C. 2014), aff’d 
415 S.C.D. (2015); Gannon v. State, 319 P.3d 1196 (Kan. 2014); Conn. Coal. for 
Justice in Educ. Funding, Inc., v. Rell, 990 A.2d 206, 223 (Conn. 2010); Neeley v. 
W. Orange-Cove Consol. Indep. Sch. Dist., 176 S.W.3d 746 (Tex. 2005). Most 
recently, the Kansas Supreme Court held that state’s legislature to a two-year 
deadline it had set “to craft a system of school funding that comports with the 
constitution.” Gannon v. State, __ P.3d __ (2017 WL 833551) (March 2, 2017). 
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constitutional rights, even against another branch, because “the 
judiciary has a constitutional duty to review whether the legislature 
has fulfilled its obligation.”149 
 
In fact, courts in Arizona, Arkansas, California, Connecticut, Kansas, 
Kentucky, Massachusetts, Montana, New Jersey, Tennessee, 
Vermont, West Virginia, and Wyoming have declared their school 
funding statutes unconstitutional, even though none of these states 
have a constitution with anything close to Washington’s 
“paramount duty” clause.150  

 
For example, the Kansas constitution mandates that “[t]he 
legislature shall provide for intellectual, educational, vocational and 
scientific improvement by establishing and maintaining public 
schools, educational institutions and related activities which may be 
organized and changed in such manner as may be provided by law.” 
In 2014, the state’s highest court ruled that Kansas had established 
“unconstitutional, wealth-based disparities” in schools.151 The 
Kansas legislature argued the Court was overstepping its bounds. 
Kansas’s highest court disagreed, noting that the constitution was 
the work of the people and that the people had assigned to the 
judiciary “the final authority to determine adherence to standards 
of the people’s constitution.” The Kansas State Supreme Court 

                                                            
149 Sheff v. O’Neill, 678 A.2d 1267, 1276 (Conn. 1996). See Davis v. State, 804 
N.W.2d 618, 641 n. 34 (S.D. 2011) (“vast majority” of jurisdictions).  
150 Roosevelt Elementary Sch. Dist. v. Bishop, 877 P.2d 806 (Ariz. 1994); DuPree 
v. Alma Sch. Dist. No. 30, 651 S.W.2d 90 (Ark. 1983); Serrano v. Priest, 557 P.2d 
929 (Cal. 1976); Horton v. Meskill, 376 A.2d 359 (Conn. 1977); Rose v. Council for 
Better Educ., 790 S.W.2d 186 (Ky. 1989); McDuffy v. Secy., Exec. Off. of Educ., 
615 N.E.2d 516 (Mass. 1993); Helena Elementary Sch. Dist. No. 1 v. State, 769 
P.2d 684 (Mont. 1989); Abbott v. Burke 575 A.2d 359 (N.J. 1990); Tenn. Small 
Sch. Sys. v. McWherter, 851 S.W.2d 139 (Tenn. 1993); Edgewood Indep. Sch. 
Dist. v. Kirby, 777 S.W.2d 391 (Tex. 1989); Brigham v. State, 692 A.2d 384, 1997 
WL 51794 (Vt. 1997); Pauley v. Kelly 255 S.E.2d 859 (W. Va. 1979); Washakie Cty. 
Sch. Dist. One v. Herschler, 606 P.2d 310 (Wyo. 1980). 
151 Gannon v. State, 319 P.3d 1196, 1204 (Kan. 2014).  
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declared, “[t]he people’s constitutional standards must always 
prevail over the legislature’s statutory standards should the latter 
be lower.” 
 
The Kansas Supreme Court respected that the state constitution 
gave the legislature “the authority to determine the broad range of 
policy issues involved in providing for public education,” just as the 
Supreme Court of Washington did in McCleary.152 But the Kansas 
Court pointed out that nothing in that grant of authority suggested 
that “the Legislature is to be the final authority on whether it has 
discharged its constitutional obligation.”153 That Court also pointed 
out that the framers could easily have given the legislature absolute 
control over education if they had written the constitution to 
require “only that the Legislature provide whatever public education 
it deemed appropriate.” Id. 
 
In fact, such complete and utter discretion over education funding 
issues is present in some state constitutions where, not surprisingly, 
the highest courts have found no role for themselves in enforcing 
any mandate on education. In Rhode Island, for example, the 
constitution makes it the “duty of the general assembly to promote 
public schools and public libraries, and to adopt all means which it 
may deem necessary and proper to secure to the people” those 
advantages.154 That state’s high court understandably held that the 
provision “does not appear to have imposed on the General 
Assembly any new, measurable, or judicially enforceable duties to 
support education.”155 
 
In Iowa, the state constitution provides only that the “general 
assembly shall encourage, by all suitable means, the promotion of 

                                                            
152 Id. at 1220. See McCleary, 173 Wash. 2d at 544–45. 
153 Gannon, 319 P.3d at 1220.  
154 R.I. CONST., art. XII, §1.  
155 Woonsocket Sch. Comm. v. Chafee, 89 A.3d 778, 788–89 (R.I. 2014). 
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intellectual, scientific, moral, and agricultural improvement.”156 
That state’s high court distinguished that language as unusual, 
“unlike the constitutions of most other states,” because it does not 
mandate free public school or that schools are even “adequate.”157 
 
Nebraska’s constitution requires the legislature only “pass suitable 
laws . . . to encourage schools.”158 That state’s highest court found 
this language had specifically rejected the standards of a particular 
level of education—“thorough and efficient”—that some states had 
adopted.159 
 
Oklahoma’s constitution mandates that the state “establish and 
maintain a system of free public schools.” But it leaves to the 
legislature the determination of carrying out this duty, “largely 
within its discretion,” not requiring any particular level of education 
involved.160 
 
And in Alabama, the constitution mandates that it is “the policy of 
the state of Alabama to foster and promote education of its citizens 
in a manner and extent consistent with its available resources.”161 
In fact, that state’s constitution further provides, “nothing in this 
Constitution shall be construed as creating or recognizing any right 
to education or training at public expense, nor as limiting the 
authority and duty of the legislature in furthering or providing for 
education[.]”162 It is no shock that, given that language, Alabama’s 
highest court found itself unable to provide a remedy even after 

                                                            
156 IOWA CONST. art. IX, 3nd, § 3.  
157 King v. State, 818 N.W.2d 1, 10 (Iowa 2012). 
158 NEB. CONST. art. I, § 4; NEB. CONST. art. VII, §. 1.  
159 Neb. Coalition for Educ. Equity and Adequacy v. Heineman, 731 N.W.2d 164 
(Neb. 2007). 
160 Okla. Educ. Ass’n. v. State ex rel. Okla. Leg., 158 P.3d 1058 (Okla. 2007). See 
OKLA. CONST. art. 1, § 5; OKLA. CONST. art. X, § 32; OKLA. CONST. art. XIII, § 1. 
161 ALA. CONST. art. XIV, § 256.  
162 Id.  
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finding the state’s education system constitutionally deficient.163 
The framers of that state’s constitution had decided to exclusively 
trust that power to the legislature, which left no real role for the 
Alabama Court.164 
 
Washington’s constitution is fundamentally different. The Article IX, 
section 1, “paramount duty” clause places the burden on the 
“state”—not the legislature, or executive, or judiciary. This 
“contemplates a sharing of powers and responsibilities among all 
three branches of government[.]”165 Washington’s constitution 
imposes an independent duty on the state’s Supreme Court to itself 
ensure the state as a whole meets its obligation to “make ample 
provision for the education of all children.”166 

V. If Anything, Washington’s Unique Constitution Calls 
for a Different Balance of Powers 

The separation of powers issues raised by McCleary are nothing 
new. In fact, the Court’s deference to the legislature over the years 
of McCleary are not uniquely Washingtonian. The state’s highest 
court has held that the purpose of ensuring separation of powers is 
to protect the individual and “to ensure liberty by defusing and 
limiting power.” 167 Its analysis of “separation of powers” is taken 
from federal cases, decided in light of the federal system, which 
differs strongly from the system set up in Washington state. 
 
The delegates to the Washington state 1889 Constitutional 
Convention included farmers, merchants, bankers, and other 
citizens who were well aware of the potential governmental 

                                                            
163 See Ex Parte James, 836 So.2d 813 (Ala. 2002).  
164 Id. 
165 Seattle Sch. Dist. No. 1, 90 Wash. 2d at 520.  
166 McCleary, 173 Wash. 2d at 514. See Seattle Sch. Dist. No. 1, 90 Wash. 2d at 
520. 
167 Hale, 165 Wash. 2d at 504. 
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corruption within the Washington Territory.168 The territory 
reportedly had its own legislative abuses, and many delegates were 
settlers from other states with rampant legislative corruption.169 In 
fact, interviews with delegates to the Convention revealed a fear of 
government “tyranny” focused mostly on the legislative branch—so 
much so that a delegate is said to have remarked that “if a stranger 
were to step into the convention ‘he would conclude that we were 
fighting a great enemy and that this enemy is the legislature.’”170 He 
continued, “The convention halls echoed with the voices of 
delegates who were willing ‘to trust the people but not the 
Legislature.’”171 There were concerns about the judiciary or 
executive, too, but they were minor compared with worries about 
legislative “tyranny.”172 
 
The people of the Washington Territory had also struggled with 
corporations, concentration of wealth, and monopolies.173 
Washington farmers were suffering financially from railroad 
monopolies and resulting high freight charges, but the territorial 
legislature had failed to step in.174 At the same time, the Washington 

                                                            
168 Brian Snure, A Frequent Recurrence to Fundamental Principles: Individual 
Rights, Free Government, and the Washington State Constitution, 67 WASH. L. 
REV. 669, 669–70 (1992).  
169 See DOROTHY O. JOHANSEN, EMPIRE OF THE COLUMBIA 316–32 (2d ed. 1967).  
170 Lebbeus J. Knapp, The Origin of the Constitution of the State of Washington, 4 
WASH. HIST. Q. 227, 228 (1913). See Francis N. Thorpe, Recent Constitution 
Making in the United States, 2 ANNALS AM. ACAD. POL. & SOC. SCI. 145, 160 (1891). 
James Madison also once famously warned that there was a “tendency in our 
governments to throw all power into the Legislative vortex.” THE RECORDS OF THE 
FEDERAL CONVENTION OF 1787 VOL. 2, AT 35 (Max Farrand ed., 1911).  
171 Snure, supra note 169, at 672 (citing J. OF THE WASH. ST. CONST. CONVENTION 58, 
66 (Beverly Rosenow ed., 1962) (1889)). 
172 See id. at 671.  
173 See Jonathan Thompson, The Washington Constitution’s Prohibition on 
Special Privileges and Immunities: Real Bite for “Equal Protection” Review of 
Regulatory Legislation, 69 TEMPLE L. REV. 1247, 1251 (1996). 
174 See Hugh D. Spitzer, The Past and Present Populist State, in THE 
CONSTITUTIONALISM OF AMERICAN STATES 771–74 (George E. Connor, Christopher W. 
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state constitutional framers were fully aware of the economic 
benefits of encouraging business, so the Constitutional Convention 
had one of its primary tasks to “efficiently protect individual rights 
without discouraging corporate growth.”175 
 
As a result of these concerns, the authors of Washington’s 
constitution explicitly built in protections. They created a judiciary 
as a third, equal, and separate branch of government with the 
power to pass judgment on the actions of the other two branches. 
To ensure the judiciary was acting in the public interest, justices are 
elected by the people, not appointed for life.176 The Washington 
state constitution requires a popularly elected judiciary because of 
issues with the appointed judges and their behavior during 
territorial times.177 The executive was limited, too, so that many 
posts traditionally appointed by that branch are instead elected by 
the people in Washington state.178 
 

This distrust for the legislative branch was not unique to 
Washington, and many other states with constitutions crafted at 
this time reflect similar concerns.179 But Washington’s constitution 
effectively created a government in which the checks and balances 
on all three branches are so strong that there are arguably four, not 
three, branches—as the people themselves have a “substantial role 
in the structure of Washington’s government.”180 This includes 
initiative, referendum, and recall amendments and, in particular, 
the unusual clause contained in section 32, which provides, “[a] 

                                                            
Hammons, eds., 2008). The public sentiment at the time had a strong distrust of 
railroad and mining corporations and about “special interest control of 
government,” which Spitzer cites as motivating factors behind the state 
constitution’s many limits on legislative power.  
175 Snure, supra note 169 at 684–85. 
176 Id. at 671–72. 
177 Knapp, supra note 171, at 239–40.  
178 See WASH. CONST. art. IV, § 3; WASH. CONST. art. II § 1. 
179 Id. at 676–77.  
180 Id. at 685.  
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frequent recurrence to fundamental principles is essential to the 
security of individual right and the perpetuity of free 
government.”181 
 
The Supreme Court of Washington has cited this concept of the 
“fourth branch” of the people when looking at limits on legislative 
power. For example, after the state legislature ratified the 
Eighteenth Amendment—making Prohibition part of the United 
States Constitution—Washington citizens filed a referendum 
challenging that act.182 The Washington State Supreme Court sided 
with the people, the “democratic” branch, holding that the purpose 
of including the referendum power was to make the legislature 
more responsive to the “popular will” to allow just such challenges 
to occur.183 
 
This recognition of the power of the people and their ultimate 
independent rights is also reflected in the context of criminal justice 
and civil liberties.184 For example, the state’s constitutional framers 
chose not to adopt the federal Fourth Amendment, which prohibits 
unreasonable searches and seizures by the government; instead, 
they included a far more protective provision that guarantees the 
rights of the people to privacy.185 
 
Thus, history shows that, compared to the federal system, 
Washington state’s system was set up with a weaker legislature 
relative to the other branches. Further, in the federal system, the 
courts are not courts of general jurisdiction, and the Constitution is 
deemed a specific grant of authority to the government from the 

                                                            
181 State ex rel. Mullen v. Howell, 107 Wash. 167, 171, 181 P. 920 (1919). 
182 Id.  
183 Id.  
184 See James E. Lobsenz, A Constitutional Right to an Appeal: Guarding Against 
Unacceptable Risks of Erroneous Conviction, 8 SEATTLE U. L. REV. 375, 378–80 
(1985). 
185 See State v. Gunwall, 106 Wash. 2d 54, 720 P.2d 808 (1986). 
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people.186 In contrast, Washington’s constitutional framers did not 
appear to intend to “exclude any sort or manner of causes from the 
jurisdiction of the superior court.” 187 
 

By its nature, the separation of powers theory applied by a court is 
meant to honor the balance of powers created by the relevant 
constitution. As a result, the amount of deference between the 
various branches should depend on not only the quandary 
presented but also the fundamental roles and functions of each 
branch.188 The federal Constitution assumes that each state will 
have the same three branches—judicial, executive, and legislative—
but principles of federalism prohibit the federal courts from 
dictating to state courts how to evaluate separation of powers under 
state constitutions.189 It is the decision of each state, through its own 
constitution, “[w]hether the legislative, executive, and judicial 
powers of a state shall be kept altogether distinct and separate” or 
share different powers.190 
 
Washington state’s constitution created a system with relatively 
weakened legislative powers and made sure the duty towards 
providing an ample public education for all children did not rest with 
the legislature alone.191 And yet, while the state’s Supreme Court in 
McCleary recognized its own independent duties under Article IX, it 
continues to rely on the general federal principles and the federal 
theory of separation of powers in interpreting Washington’s 
constitutional balance as a whole.192 The history of the state’s 

                                                            
186 See Bender v. Williamsport Area Sch. Dist., 475 U.S. 534, 541 (1986). 
187 State v. Jones, 2 Wash. 662, 665, 27 P. 452 (1891). 
188 Hale, 165 Wash. 2d at 503–04.  
189 See Highland Farms Dairy, Inc. v. Agnew, 300 U.S. 608, 612 (1937). 
190 Dreyer v. Illinois, 187 U.S. 71, 84 (1902). 
191 Rhode Island, for example, had ongoing disputes about the state’s separation 
of powers, leading to a constitutional amendment to clarify that the branches 
were intended to be “separate and distinct.” See Carl T. Bogus, The Battle for 
Separation of Powers in Rhode Island, 56 ADMIN. L. REV. 77, 133 n. 276 (2004). 
192 See Carrick v. Locke, 125 Wash. 2d 129, 135 n. 1, 882 P.2d 173 (1994). 
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constitution and the nature of the idea of separation of powers 
would support going even further to recognize the unique balance 
of power created for Washington state. 

VI. The State Has Several Funding Alternatives for the 
Future 

In the McCleary case, the Court reminded the state of its obligations 
under the “paramount duty” clause. In 2017, Washington State 
Governor Jay Inslee proposed a budget that goes a long way towards 
fully funding education.193 Whether the legislature opts to use 
Governor Inslee’s budget or an alternative plan, the legislature will 
face a challenge of its own making—the state’s regressive tax 
system.194 This Part discusses the necessity of working around that 
albatross and two potential strategies for doing so. 
 
Any funding solution must safeguard other crucial state services and 
programs. Washington “[can]not fix education funding by taking 
already sparse funds from the programs that support our society’s 
most vulnerable members.”195 Thus, the state cannot fund public 
education at the expense of children’s health care, early learning, 
higher education, public safety, homeless services, mental health 
services, or any other state social services. Instead, the state can and 
must use new progressive revenue methods to meet its obligations, 
including funding its “paramount duty.” 
 
                                                            
193 Governor Jay Inslee’s 2017–19 Operating Appropriations Bills, original HB 
1067, http://lawfilesext.leg.wa.gov/biennium/2017-
18/Pdf/Bills/House%20Bills/1067.pdf); original SB 5048, 
http://lawfilesext.leg.wa.gov/biennium/2017-
18/Pdf/Bills/Senate%20Bills/5048.pdf.  
194 See Talton, supra note 27. 
195 EDUC. FUNDING TASK FORCE RESPONSE, WASHINGTON’S PARAMOUNT DUTY 48 (July 31, 
2016), 
http://leg.wa.gov/JointCommittees/EFTF/Documents/ResponsesForProposedSol
utions.pdf.  
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With one of the nation’s leading business economies, the state 
should be able to find the funds to honor its constitutional promises 
to every child. Below, this paper discusses just two possible state tax 
sources that would be ample, regular, and dependable. 
 

A. Closing Tax Breaks Could Allow Washington to Regain 
Billions in Lost Revenue 

 
According to the state’s own estimates, Washington gives away $30 
billion in tax breaks each biennium, which translates to lost 
revenue.196 The Boston Globe aptly described the stark choice facing 
the Washington legislature as “a question of tax cuts or 
education.”197 While the state claims it cannot afford to amply fund 
basic education, “it gives away more money in corporate tax breaks 
than any other state aside from New York, which has nearly three 
times the population.”198  
 
Many of these tax breaks are for big businesses. As of March 2017, 
Washington state chose to provide about 150 tax breaks to four 
industries: aerospace, technology, agriculture, and timber.199 Large 
companies in these key industries “pay little or nothing of the $3.1 
billion collected” under the Business and Occupation (B&O) tax on 
receipts.200  

                                                            
196 WASH. ST. DEP’T OF REV., TAX EXEMPTION STUDY 1–5 (2016), 
http://dor.wa.gov/docs/reports/2016/Tax_Exemption_Study_2016/2016_Tax_E
xemption_Study_Entire_Report.pdf.  
197 Kranish, supra note 26. 
198 Id. See Liz Farmer, A Sneak Peek of the Seismic Shift in Corporate Tax Breaks, 
GOVERNING (Nov. 2016), http://www.governing.com/topics/finance/gov-gasb-tax-
incentive-reporting-washington-state.html (“One reason Washington’s 
discussion about tax breaks is so intense is because it has an incredibly high 
number of them compared to other states: nearly 700 separate incentives 
programs, up from just over 500 a decade ago.”). 
199 Id. 
200 Id. 
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These business tax breaks mean that the state loses billions of 
dollars. However, many of these tax breaks are shrouded in secrecy 
with little to no data regarding any true public benefit or return on 
investment.201 One of the state’s largest newspapers, the Seattle 
Times, ran an editorial calling out the link between these tax breaks 
and Washington’s floundering to find a regular and dependable tax 
source for public education: “To make informed decisions, the 
public must know the actual cost of special tax deals made by 
lawmakers. This is especially important as the state struggles to fund 
education and other unmet needs.”202 The Washington legislature 
needs to face a hard question: should the state continue giving away 
billions of dollars to large corporations, or start using this money to 
educate Washington’s 1.1 million public school students?  
                                                            
201 The legislature has data from which it can assess the efficacy of each tax 
break. This allows the legislature to make a judgment on the opportunity cost, 
but the public is excluded from these assessments. The 2013 tax-break 
disclosure provision in ESSB 5882 is commendable at providing transparency to 
new and extended tax breaks, but unfortunately, it does not apply to most 
current tax breaks. See, e.g., Jim Brunner, For First Time, Boeing Reveals State 
Tax Breaks: $305 Million in 2015, SEATTLE TIMES, April 29, 2016, 
http://www.seattletimes.com/seattle-news/politics/boeing-saved-305-million-
last-year-from-state-tax-breaks/ (“State Sen. Reuven Carlyle, D-Seattle, pushed 
for the tax-break transparency provision, approved in 2013, that requires savings 
from new or extended tax breaks claimed by companies to be disclosed. 
Previously such company-specific information has usually been deemed 
confidential. Carlyle said opening up the data on tax breaks is crucial for the 
public and policymakers to make informed decisions.”) (emphasis added); Jim 
Brunner, Boeing Must Disclose Tax-Break Savings, State Department of Revenue 
Rules, SEATTLE TIMES, Jan. 7, 2016, http://www.seattletimes.com/seattle-
news/politics/boeing-saved-305-million-last-year-from-state-tax-breaks/ (“In the 
past, taxpayer confidentiality laws have, with few exceptions, shielded disclosure 
of tax-break benefits enjoyed by individual companies. Instead, such information 
has been largely limited to estimates of how the tax breaks apply to broad 
industry sectors. The 2013 tax-break disclosure provision changed that, requiring 
tax savings claimed by individual businesses to be made public within two years 
for any new or expanded tax break passed by lawmakers.”) (emphasis added). 
202 Editorial, What’s in a Tax Break? We Should All Know, SEATTLE TIMES, Dec. 5, 
2015, http://www.seattletimes.com/opinion/editorials/whats-in-a-tax-break-
we-should-all-know/.  
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B. A Capital Gains Tax on High Profits Could Provide $900 
Million a Year in Dependable and Regular Revenues Toward 
Amply Funding Basic Education 

 
According to a recent poll, 65% of likely Washington state voters 
support a capital gains tax on the wealthy to fund basic education.203 
Capital gains are long-term profits from the sale of corporate stocks, 
bonds, investment property, and other high-end financial assets. 
Capital-gains tax proposals would not tax gains on residences, 
retirement-accounts, college-savings accounts, inherited capital 
assets, dividend payments, or agricultural land. One proposal is a 
7.9% capital-gains tax, which would only apply to capital gains in 
excess of $50,000 per year for a married couple and $25,000 for 
single filers.204  
 
Governor Inslee has proposed a capital-gains tax that would raise 
about $900 million per fiscal year for public schools.205 Because the 
actual amount collected from any capital-gains tax would fluctuate 
with the financial markets, under that proposal the state would rely 
on only a portion of the average tax revenue and would save the 
additional revenue in a reserve fund.  
 
Most of the new revenue from a capital-gains tax would be paid by 
the richest 1% of households, which for Washington state in 2017 

                                                            
203 Andrew Villeneuve, Washingtonians Really, Really Want a Capital Gains Tax 
to Address Education Funding Crisis, NORTHWEST PROGRESSIVE INST., June 20, 2016, 
https://www.nwprogressive.org/weblog/2016/06/washingtonians-really-really-
want-a-capital-gains-tax-to-ad- dress-education-funding-crisis.html. 
204 SB 5111; Senate Bill Report, SB 5111 (Feb. 24, 2017), 
http://lawfilesext.leg.wa.gov/biennium/2017-
18/Pdf/Bill%20Reports/Senate/5111%20SBR%202ND%2017.pdf. 
205 Senate Bill Report, SB 5111 (Feb. 24, 2017), 
http://lawfilesext.leg.wa.gov/biennium/2017-
18/Pdf/Bill%20Reports/Senate/5111%20SBR%202ND%2017.pdf. 
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means those with incomes of at least $490,000 per year.206 In 
addition to voter support as shown by the poll, the Seattle Times 
endorsed a capital-gains tax: “A long-term solution to the education-
funding crisis in Washington is right in front of lawmakers. . . . [The 
Legislature] should buckle down and make the choice to begin 
taxing capital gains.”207 Only nine states, including Washington, do 
not tax capital gains, and Washington’s neighboring states all tax at 
a rate higher than the 7% proposed in Washington: 13.3% 
(California), 9.9% (Oregon), and 7.4% (Idaho).208 

VII. CONCLUSION 

Carter McCleary was a seven-year-old second grader when his 
parents and others filed the McCleary lawsuit in King County 
Superior Court. 209 In an opinion published in January 2017 in the 
Seattle Times, he recalled thinking things would change at his school 
when the Court ordered the state “to stop violating students’ 
constitutional rights.”210 But years have passed, and, as of spring 
2017, he was set to graduate without seeing a change—possibly 
without even seeing the legislature agree on a budget. 211 

                                                            
206 WASH. ST. BUDGET & POL’Y, TAXING CAPITAL GAINS, 
http://budgetandpolicy.org/Capital%20Gains%20Tax%20QA%20updated.pdf. 
207 Capital-Gains Tax Is Best Option to Fund Education, SEATTLE TIMES, June 13, 
2015, http://www.seattletimes.com/opinion/editorials/capital-gains-tax-is-best-
option-to-fund-education/. 
208 Kyle Pomerleau, The High Burden of State and Federal Capital Gains Taxes, 
TAX FOUND. (Feb. 20, 2013), http://taxfoundation.org/article/high-burden-state-
and-federal-capital-gains-taxes. 
209 Carter McCleary, It’s Not Right That My Calculus Textbook Is From 1994, 
SEATTLE TIMES, Jan. 20, 2017, www.seattletimes.com/opinion/its-not-right-that-
my-calculus-textbook-is-from-1994/. 
210 Id. 
211 See Austin Jenkins, Washington Democrats Propose $3B Tax Package, GOP 
Predicts Special Session, KUOW online (Mar. 27, 2017), 
http://kuow.org/post/washington-democrats-propose-3b-tax-package-gop-
predicts-special-session.  
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Any relief for Washington’s public school children will thus come too 
late for even the youngest McCleary plaintiff. It also remains to be 
seen whether the 2017 legislature will find the will to meet its 
“paramount duty” with ample funding for the more than one million 
public school children in the state. Ultimately, the state will have to 
convince the Supreme Court of Washington. While that Court has 
thus far given deference and mirrored the federal standard when 
considering separation of powers issues, as the years pass, it should 
consider adopting a state separation of powers doctrine better 
reflecting Washington’s unique constitution. It is too late for Carter 
McCleary and the other named children in the McCleary case—but 
not too late for the many other public school students still suffering 
under the current system. 
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Civil Rights and the Charter School Choice: How Stricter 
Standards for Charter Schools Can Aid Educational Equity 

Author: Rachel E. Rubinstein* 

INTRODUCTION 

In July 2014, hundreds of parents, grandparents, and authorized 
caregivers trying to enroll their children in New Orleans public 
schools were still waiting in line at the Family Resource Center on 
Marais Street when it closed at 5 p.m.1 Hundreds of parents left the 
event unsure of where their child would attend school that fall. The 
frustrating process was a symptom of the charter school landscape, 
which sacrifices uniformity and transparency in order to maintain 
open-enrollment school choice. 
 
Choice, however, is only actually available to those families with 
viable schooling options and the opportunity to make that selection. 
In a district where nearly one-third of adults are illiterate, and nearly 
40% of households lack Internet access,2 the city’s three Family 

                                                            
* J.D., 2017 University of Richmond School of Law. The author would like to 
thank Professor Kimberly Jenkins Robinson at the University of Richmond and 
the staff of the University of Washington Education Law and Policy Review.  
1 Danielle Dreilinger, Anger, Frustration as Hundreds of New Orleans Parents 
Turned Away from Public School Enrollment Center, TIMES-PICAYUNE, July 9, 2014, 
http://www.nola.com/education/index.ssf/2014/07/hundreds_of_new_orleans
_parent.html; Matt Higgins, Frustrated Parents Wait Hours to Enroll Children in 
Schools, Only to Be Turned Away, THE LENS, July 9, 2014, 
http://thelensnola.org/2014/07/09/frustrated-parents-wait-hours-to-enroll-in-
schools-only-to-be-turned-away/. 
2 Lindy Boggs, Opening Doors for Fathers: Education, Training, Employment and 
Career Mobility, Fathers, Family and Community Policy Briefs, NAT’L CTR. FOR 
CMTY. LITERACY 2 (2010) (“The National Adult Assessment of Adult Literacy found 
that 44 percent of New Orleans adults can read at only the lowest functional 
level—meaning, for example, that they can locate an expiration date on a 
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Resource Centers are the only means by which some parents and 
guardians can enroll their child in school. The lack of a uniform, 
district-wide application and enrollment process presents an 
additional burden on low-income parents—as well as parents and 
students with disabilities, who may struggle to access the school 
building or its website.3 
 
The frustrating application and enrollment system in New Orleans is 
but one example of inequities charter schools may impose as a 
result of their autonomy and distinction from traditional public 
schools. Over the last few years, emerging research has begun to 
demonstrate that charter schools, on average, are more racially 
isolated and less socioeconomically integrated than their traditional 
public school counterparts.4 Low-income students and students 
with disabilities are often less able to attend charter schools due to 
barriers created by lack of transportation or adverse admission 
criteria.5 Before federal and state governments incentivize or 
authorize the growth of charter schools, more research is necessary 
to determine how charter school legislation either remedies or 
exacerbates growing school inequality in and among the fifty states.  
 
This paper analyzes the way variations in charter-enabling 
legislation may exacerbate segregation and how federal and state 
reforms could better utilize the charter system to further 

                                                            
driver’s license but cannot fill out most motor vehicle forms.”); Bill Callahan, 
America’s Worst-Connected Big Cities, REDISTRIBUTING THE FUTURE (Nov. 3, 2014), 
http://redistributingthefuture.blogspot.com/2014/11/americas-worst-
connected-big-cities.html. 
3 See, e.g., Stern et. al, The Normative Limits of Choice, 29 EDUC. POL’Y 448 (2015). 
4 See generally Erica Frankenberg et al., Choice Without Equity: Charter School 
Segregation and the Need for Civil Rights Standards, THE C. R. PROJ. AT UCLA 
(2010).  
5 Infra Part IV; Erica Frankenberg & Genevieve Siegel-Hawley, Equity Overlooked, 
THE C. R. PROJ. AT UCLA 1, 14 (2009); Erica Frankenberg & Genevieve Siegel-
Hawley, Choosing Diversity: School Choice and Racial Integration in the Age of 
Obama, 6 STAN. J. C.R. & C.L. 219, 229 (2010).  
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integration. Part I discusses the history of school choice and the 
social science underlying its potential as a vehicle for integration as 
well as further segregation. Part II reviews research on charter 
school demographics and the effectiveness of relevant civil rights 
statutes. Part III analyzes themes in local charter legislation that can 
influence charter school segregation by limiting accessibility for low-
income families and students with disabilities. Finally, Part IV offers 
recommendations for policy changes at the federal and local levels. 
While legislation and litigation can still influence diversity and 
protect civil rights in education, this paper explains why we should 
be wary of the risk that may come with expanding private 
management of an essential public good.  

I. Histories and Versions of School Choice 

Although charter schools are still young, the underlying principle of 
school choice is not. School choice was prevalent in the South before 
and after the Brown rulings,6 as both a vehicle for Black education, 
and later as a tool of token integration.7 The following section offers 
a background on school choice from both perspectives: as the only 
option for education for low-income Black families in the 
Reconstruction era, and, conversely, an escape route from 
traditional public education during post-Brown desegregation.  
 

A. The School-Choice Movement: Various Inceptions and 
Purposes 

 
The school-choice movement today appears prominently in debates 
over the use of voucher subsidies and the expansion of charter 
schools. The legal concept of choice in education, however, was 
recognized by the Supreme Court in 1925 and continued to expand 
                                                            
6 Brown v. Bd. of Educ., 347 U.S. 483 (1954) [Brown I]; Brown v. Bd. of Educ., 349 
U.S. 294 (1955) [Brown II].  
7 James Forman Jr., The Secret History of School Choice: How Progressives Got 
There First, 93 GEO. L.J. 1287, 1291 (2005).  
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in subsequent rulings.8 Prior to that, school choice had taken root in 
several African-American communities during the Reconstruction 
era, as slow desegregation efforts prompted Black families to 
establish independent schools rather than wait for inconsistent and 
lagging government efforts.9 After local governments began 
building schools, many parents, Black and White, continued to enroll 
their children in independently run institutions.10 School choice 
therefore contributed to the dual, segregated school system that 
persisted in most states before and after the ruling in Brown.  
 
As courts began to demand progress in rulings such as Brown II,11 
opponents to integration creatively circumvented desegregation 
orders, with freedom-of-choice used as a popular option. For 
example, lower courts in Richmond, Virginia upheld school choice 
plans that gave parents and school board officials complete control 
over student attendance assignments.12 While homogenous public 
options began to disappear in other districts as a result of judicial 
orders, White attendance in private schools drastically increased.13 
As families began to relocate to suburbs, courts became hesitant to 
compel desegregation across school district lines.14 After the 1964 
Civil Rights Act, 42 U.S.C. §2000c et seq., the Court in Swann v. 
Charlotte Mecklenburg upheld an affirmative integration plan that 
included busing students, albeit within the limits of metropolitan 
public school district, in order to achieve racial balance.15  
 

                                                            
8 Pierce v. Soc’y of Sisters, 268 U.S. 510 (1925); Wisconsin v. Yoder, 406 U.S. 
2015 (1972).  
9 Forman, supra note 7.  
10 Id.  
11 Brown v. Bd. of Educ., 349 U.S. 294 (1955) [Brown II]. 
12 JAMES E. RYAN, FIVE MILES AWAY, A WORLD APART: ONE CITY, TWO SCHOOLS, AND THE 
STORY OF EDUCATIONAL OPPORTUNITY IN MODERN AMERICA 50 (2010).  
13 Id. at 51.  
14 RYAN, supra note 12; James R. Osamudia, Opt-Out Education: School Choice as 
Racial Subordination, 99 IOWA L. REV. 1083, 1092 (2014).  
15 Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1 (1971).  
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Such affirmative integration efforts, however, were too late to 
remedy residential segregation—the new impetus for racially 
isolated schools.16 Only a couple years later, the Court imposed a 
hard limitation on what was necessary for states to achieve 
integration.17 This ruling distinguished de jure from de facto 
segregation, permitting segregated schools to persist as long as the 
district could show segregation was not a direct result of public 
policy.18 Thus the racial imbalance persisting in school districts today 
is somewhat a result of school choice through residential choice, 
albeit in addition to judicial unwillingness to extend integration 
mandates beyond the urban-suburban dichotomy. 
 

B. Charter Schools: A Modern Vehicle Driving Choice  
 
Modern scholarship on school choice refers primarily to education 
reforms reacting to the 1983 report A Nation at Risk.19 As the 1990’s 
approached, a variety of scholars argued that the only way to detach 
United States schools from bureaucratic control and bring about 
reform was through school choice.20 Political scientists published 
works advocating that free-market economic principles should 
extend to the education sector.21 In 1988, a Massachusetts 
professor proposed a free-market option, theorizing that a public 
entity could grant a temporary charter to teachers interested in 

                                                            
16 See generally RYAN supra note 12; See also James E. Ryan & Michael Heise, The 
Political Economy of School Choice, 111 YALE L.J. 2043, 2025 (2002).  
17 See Ryan & Heise supra note 16.  
18 Milliken v. Bradley, 418 U.S. 717 (1974). 
19 NAT’L COMM’N ON EXCELLENCE IN EDUC, A Nation at Risk: the Imperative for 
Educational Reform: A Report to the Nation and the Secretary of Education, U.S. 
DEP’T OF EDUC. (1983).  
20 See, e.g., DIANE RAVITCH, THE LIFE AND DEATH OF THE GREAT AMERICAN SCHOOL SYSTEM: 
HOW TESTING AND CHOICE ARE UNDERMINING EDUCATION 118 (2010).  
21 See, e.g., MILTON FRIEDMAN & ROSE FRIEDMAN, FREE TO CHOOSE: A PERSONAL 
STATEMENT (1990); John E. Chubb & Terry M. Moe, Politics, Markets and the 
Organization of Schools, 82 AM. POLITICAL SCI. REV. 1065 (1988). 
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employing a different educational model.22 Three years later, 
Minnesota became the first state to codify charter schools by 
statute.23 
 
Charter schools quickly became a popular channel of reform, 
championed by President Clinton in his 1997 State of the Union 
address, and then integrated by President Bush into the No Child 
Left Behind Act, 20 U.S.C. §§ 6301–6578. In 2008, presidential 
candidates from both political parties included choice as a key tenet 
in their proposals for education reform.24 As a result, one of the 
predominant measures of education reform in the Obama 
administration was to provide states with federal grant funding for 
charter school growth through “Race to the Top (RTT).”25 The 
program incentivized charter school development by awarding a 
significant number of points to states with strong charter school 
legislation, resulting in greater RTT funding for those states.26 Strong 
charter legislation meant removing any statewide caps on the 
number of charter schools, permitting multiple agencies to 
authorize the formation of new charter schools, and equal funding 
between public and charter schools. By 2008, the number of 
students in charter schools nationwide was close to 1.4 million, 
compared to an estimated 350,000 students who attended charter 
schools in 1999.  
 
 
 
 
                                                            
22 Ray Budde, The Evolution of the Charter Concept, 78 PHI DELTA KAPPAN 72 
(1996); RAVITCH, supra note 20, at 114–25. 
23 1991 MINN. LAWS. 124D. 
24 Genevieve Siegel-Hawley & Erica Frankenberg, Does Law Influence Charter 
School Diversity? An Analysis of Federal and State Legislation, 16 MICH J. RACE & L. 
321, 338 (2011). 
25 Id.; Osamudia, supra note 14, at 1097; U.S. DEP’T OF EDUC., RACE TO THE TOP 
PROGRAM EXECUTIVE SUMMARY 11–12 (2009) [hereinafter RTT EXECUTIVE SUMMARY]. 
26 RTT EXECUTIVE SUMMARY, supra note 25, at 11–12.  
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C. Exercising Choice in Charters Today 
 

In the most general terms, a charter school is a publicly funded 
entity that is privately operated in accordance with a contract 
between the educational management organization (EMO) or 
charter management organization (CMO) and a local authorizing 
agency. The potential advantage of charter schools is that 
detachment from local regulations gives the CMO or EMO the 
leeway to develop innovative education programs with creative 
solutions to meet student needs.27 Charter schools receive greater 
autonomy in exchange for a contract promising accountability, with 
the threat of closure if the school does not meet outlined goals.28 
The independent nature of charters, combined with a strong 
tradition of local control over education, means that the extent and 
degree to which each state regulates charter schools can vary.29 
Such variances may open the charter school market to a range of 
for-profit and non-profit EMOs and CMOs wishing to operate 
schools.30 Today, 2.5 million children attend charter schools across 
thirty-seven states and the District of Columbia.31 While charter 
schools continue to expand across more states and school districts, 
it is important to use research from the past decade and a half to 
ensure that continued growth of charter schools brings positive 

                                                            
27 Jennifer Reboul Rust, Investing in Integration: A Case for ‘Promoting Diversity’ 
in Federal Education Funding Priorities, 59 LOY. L. REV. 623, 659 (2013).  
28 Ryan & Heise, supra note 16, at 2073. Charter school contracts typically last 
five years and are evaluated before renewal.  
29 Id. 
30 Gary Miron et. al., Schools Without Diversity: Education Management 
Organizations, Charter Schools and the Demographic Stratification of the 
American School System, EDUC. & THE PUB. INT. & EDUC. POL’Y RES. UNIT (2010), 
http://nepc.colorado.edu/files/EMO-Seg.pdf.  
31 CTR. FOR EDUC. REFORM, CHOICE AND CHARTER SCHOOLS: FACTS (2015), 
http://www.edreform.com/issues/choice-charter-schools/facts/. 
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results to the students served and to the public education system as 
a whole.32 

II. Emerging Evidence and Growing Concerns 

Substantial research suggests that American schools are rapidly 
approaching rates of segregation reflective of pre-desegregation 
America.33 One concern inherent in the charter school debate is 
whether freedom-of-choice is an effective tool to further 
integration. This section discusses the emerging research 
demonstrating patterns in charter school choice and accessibility. 
Further, it reviews scholarship on civil rights provisions of charter 
school legislation, foreshadowing the state-specific analyses in Part 
III. 
 

A. Choosing Segregation: It Happened Before and Can Happen 
Again 

 
Regardless of their race, parents typically indicate similar 
preferences and concerns when selecting a school for their child.34 
In practice, however, although parents indicate they do not seek 
racial homogeneity, the demographics of the school parents select 
when transferring their children suggest the opposite is often true.35 
Studies on charter school selection in one of the largest charter 
markets duplicated that observation, finding that students 
transferring to charter schools often left more diverse public 
                                                            
32 INST. OF EDUC. SCI., Public School Enrollment, NAT’L CTR. FOR EDUC. STAT. (May 
2015), http://nces.ed.gov/programs/coe/indicator_cga.asp. 
33 Orfield et. al., Brown at 62: School Segregation by Race, Poverty and State, 
UCLA C. R. PROJ. (2016).  
34 Gregory R. Weiher & Kent L. Tedin, Does Choice Lead to Racially Distinctive 
Schools? Charter Schools and Household Preferences, 21 J. POL’Y ANALYSIS & 
MGMT. 79, 82–84 (2002).  
35 Id. at 91; Heather K. Olson Beal & Petra Munro Hendry, The Ironies of School 
Choice: Empowering Parents and Reconceptualizing Public Education, 118 AM. J. 
EDUC. 521, 527 (2012). 
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schools—that had higher overall academic outcomes—to attend a 
more homogenous, lower-performing charter school.36 Some 
authors posit that parents wish to enroll their children in schools 
with other students from the same background, despite sharing the 
same academic preferences as families from other backgrounds.37 
Further, parents do not always select schools in line with what they 
themselves indicate as the most rational choice, nor do all parents 
see every charter school as a viable option for their child.38  
 
While school-choice proponents make a compelling case that it will 
promote diversity and integration, others note the ways school 
choice inherently favors privileged parents with the resources to 
navigate a complex system.39 The introduction of charter schools as 
an option for school choice may inadvertently impose negative 
effects on public schools in subtracting from their student 
population.40 The charter option can allow parents to self-select into 
more homogenous environments, with the resulting impact of 
creating a more homogenous environment in the public schools the 
children are exiting.41 Without regulations or incentivizing greater 
balance, public education through choice and charter schools may 
begin catering to private preferences, rather than to the common 
good and the needs of the greater community.42  
 
 

                                                            
36 David R. Garcia, Academic and Racial Segregation in Charter Schools: Do 
Parents Sort Students into Specialized Charter Schools?, 40 EDUC. & URB. SOC’Y. 
590, 598–99 (2008).  
37 Id. at 593. 
38 Beal & Hendry, supra note 35, at 524.  
39 Id. at 525.  
40 Garcia, supra note 36 at 591. 
41 Id. 
42 Wendy Parker, From the Failure of Desegregation to the Failure of Choice, 40 
WASH. U. J.L. & POL’Y. 117, 127 (2012) (“Dean Martha Minow notes well the 
consequences of allowing parental choice: we are changing public schooling 
from creating a community value to satisfying individual desires.”).  
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B. The State of Segregation: Charter Schools Are No Exception 
 
Researchers at the UCLA Civil Rights Project have reported on the 
benefits of integrated education, the state of segregated schools 
today, and the racial composition of charter schools over the last 
decade.43 Researchers found that in most states, rates of enrollment 
in charter schools was higher for Black students than any for other 
race/ethnicity; in four states, White enrollment in charters 
outweighed that in public schools.44 The authors looked further, 
however, to examine whether the charter schools are more 
homogenous than the traditional public schools. They found that 
nationally 70% of Black charter school students attend a school that 
is intensely segregated (90–100% minority).45 The UCLA team 
concluded that, despite their potential to provide an integrated 
education, evidence demonstrates that many charter schools are 
more segregated and racially isolated than traditional public schools 
in the same state.46  
 
The research team at UCLA began to question the ability of charter 
schools to provide their promised solution of innovative, integrative 
education. Emerging literature began to recognize that certain 
legislative policies applicable only to charter schools were helping 
facilitate general school segregation, as well as White flight from 
traditional public schools into racially isolated charters.47 The UCLA 
Civil Rights Project compiled data from a survey of forty states and 
the District of Columbia.48 The authors found alarming rates of racial 
isolation in charter schools, outpacing the patterns of segregation 
                                                            
43 Erica Frankenberg & Chungmei Lee, Charter Schools and Race: A Lost 
Opportunity for Integrated Education, 11 EDUC. POL’Y ANALYSIS ARCHIVES 1, 10–11 
(2003).  
44 Id. at 21–22. 
45 Id. at 15, 17. 
46 Id. at 36.  
47 Id. at 38; Linda A. Renzulli & Lorraine Evans, Choice, Charter Schools, and 
White Flight, 52 SOC. PROBLEMS 402 (2005).  
48 Frankenberg et. al., supra note 4. 
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occurring in traditional public schools.49 While Black students are 
overenrolled in charter schools in all regions, they found that was 
often a result of the charter school’s location in an “urban” district.50 
When separated and examined by region, some patterns of 
enrollment evidenced that segregation was largely a result of White 
flight.51 Because charter school operations can vary based on their 
state’s guiding legislation, the UCLA-CRP report demonstrated the 
need for comprehensive civil rights protections to prevent the 
choice of a charter education from creating a segregated, two-tiered 
public education system. 
 

C. Civil Rights Statutes: Some State Versions of Protection  
 

At the state level, charter school legislation varies greatly, so while 
statutes can often incentivize integration, they may dually and 
inadvertently encourage racial isolation. After conducting the 
largest and most recent study of charter school demographics,52 
Frankenberg and Siegel-Hawley divided the forty-six states with 
charter school legislation into three categories based on the nature 
of each state’s civil rights legislation in regard to charter schools.53  
 
Frankenberg and Siegel-Hawley’s study identified ten states with 
legislation requiring charter schools or their authorizers to include 
explicit plans for increasing diversity in their charter application.54 
When directed by statute, an authorizing board may mandate that 

                                                            
49 Id. at 4–8.  
50 Siegel-Hawley & Frankenberg supra note 24, at 348.  
51 Frankenberg et. al., supra note 4, at 30, 82 (“In the West, where traditional 
public schools are the most racially diverse, and in some areas of the South, 
white students are overenrolled in charter schools. In some cases, white 
segregation is higher in charter schools despite the fact that overall charter 
schools enroll fewer white students. These charter schools are contributing to 
white flight in the country’s town most racially diverse regions.”).  
52 Id. 
53 Siegel-Hawley & Frankenberg, supra note 24, at 344. 
54 Id.  
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both the board and applicant consider the impact the charter may 
have on racial and ethnic isolation in the school’s proposed region.55 
Other states with similar legislation take varying approaches, from 
having vague requirements where charter enrollment must 
‘reasonably reflect’ that of the surrounding school district, to more 
specific mandates defining the exact percentage difference charter 
enrollment demographics may differ from the district’s overall 
makeup.56 More importantly, several of the states provide that 
authorizing boards ask charter applicants to detail proposed efforts 
for outreach and how the school plans to disseminate information 
to prospective students and parents.57 Such plans play a key role in 
ensuring the charter will be accessible, by accounting for website 
and building accessibility and disseminating information through 
events that will meet parents where they are.  
 
The second category of state legislation noted by Frankenberg and 
Siegel-Hawley is that requiring charter schools to comply with pre-
existing desegregation orders.58 As of 2012, only seven states’ 
legislation explicitly required that charter schools comply with 
desegregation decrees.59 The Office of Civil Rights issued a notice of 
guidance in 2014 to affirm that Federal Civil Rights laws are equally 
applicable to charter schools.60 While the letter explicitly states that 
                                                            
55 Joseph Oluwole & Preston C. Green III, Charter Schools: Racial-Balancing 
Provisions and Parents Involved, 61 ARK L. REV.1 (2008). Compare CONN. GEN. STAT. 
§ 10-66bb (c) (Supp. 2007), with FLA. GEN. STAT. § 1002.33 (7) (a) (8) [and] CAL. 
EDUC. CODE § 47605 (b)(5)(G). 
56 Siegel-Hawley & Frankenberg supra note 24, at 346. Compare KAN. STAT. ANN. § 
72-1906 (d)(2), with S.C. CODE ANN. § 59-40-50(B)(7). 
57 Siegel-Hawley & Frankenberg supra note 24, at 346. 
58 Id. at 345. 
59 Julie F. Mead & Preston C. Green III, Chartering Equity: Using Charter School 
Legislation and Policy to Advance Equal Educational Opportunity, NAT’L EDUC. 
POL’Y CTR. 1, 6 (2012).  
60 Catherine E. Lhamon, Dear Colleague Letter: Charter Schools, DEP’T OF EDUC. 
OFF. OF C.R. (May 14, 2014), 
http://www2.ed.gov/about/offices/list/ocr/letters/colleague-201405-
charter.pdf. 
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charter schools located in a district subject to a court-ordered 
desegregation plan “must be operated in a manner consistent with 
that desegregation plan,” charter applicants may also be exempt 
from specific court orders so long as they demonstrate the charter 
school’s operation will not negatively impact the desegregation 
process.61 In states subject to desegregation orders, opening a 
charter school may require a modification to the order, creating 
flexibility for charter schools that can lead to heightened levels of 
segregation in the remaining traditional public schools.62 Moreover, 
many statutes set vague criteria, where the charter applicant must 
show only that its existence would not unduly interfere with, or 
negatively affect, desegregation and compliance with existing 
orders.63  
 
The third and final category created by Frankenberg and Siegel-
Hawley contains those remaining states with some general 
nondiscrimination provision in their legislation. This local legislation, 
however, often merely reiterates existing federal responsibilities.64 
Without more direction or encouragement from authorizing bodies, 
charter schools may struggle in their initiatives to diversify. 
Additionally, the lack of a singular body collecting and monitoring 
data to enforce or evaluate the use of nondiscriminatory practices 
reinforces the information gap and onus placed on parents.65 This 
continues to place low-income families at an immediate 
disadvantage because they may lack the time, knowledge, or 
resources to gather the information necessary to exercise a 
meaningful choice.66  
 

                                                            
61 See id. at 7, n.12; See Wendy Parker, The Color of Choice, 75 TUL. L. REV. 563, 
618 (2001).  
62 Lhamon, supra note 60, at 7; Parker, supra note 61, at 617.  
63 Parker, supra note 61, at 617.  
64 Siegel-Hawley & Frankenberg, supra note 24, at 345. 
65 Equity Overlooked, supra note 5. 
66 Id. 
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III. The Control of Local Legislation – Attributes Affecting 
Access  

Since charter schools have more autonomy than public schools, they 
have greater flexibility to employ strategies to attract a diverse 
student body. That same autonomy, however, may allow for 
practices that encourage student sorting, resulting in more racially 
isolated schools.  
 

A. Federal Legislation and Influence 
 

Under President Obama's administration, charter schools were 
eligible for additional grants through the federal government’s 
Charter Schools Program (CSP). CSP awards over $157 million in 
grant money to states wishing to expand or open new charter 
schools.67 Charter applicants apply for money through their State 
Education Agency (SEA) after the school receives approval from the 
state’s charter authorizer.68 SEAs applying for a grant must follow a 
series of CSP guidance principles that are recommended, but not 
mandatory, in order to have their grant application approved.69 The 
guiding points ask the applicant to provide descriptions for how the 
school will be managed, its relationship with the charter authorizing 

                                                            
67 U.S. DEP’T OF EDUC. PRESS OFF., U.S. Department of Education Contributes to an 
Improving Charter Schools Sector (Sept. 28, 2015), 
http://www.ed.gov/news/press-releases/us-department-education-contributes-
improving-charter-schools-sector. 
68 U.S. DEP’T OF EDUC., Charter Schools Program State Educational Agencies (SEA) 
Grant: Eligibility (Oct. 16, 2015), 
http://www2.ed.gov/programs/charter/eligibility.html; CTR FOR PUB. EDUC., Public 
Charter School Authorizers, DOC. LIB. (Figure 1), 
http://www.centerforpubliceducation.org/Libraries/Document-Library/Fig-1-
Public-Charter-School-Authorizers-20092010.pdf. 
69 U.S. DEP’T OF EDUC., Charter Schools Program: Title V, Part B of the ESEA, 
Nonregulatory Guidance, (Jan. 2014), 
http://www2.ed.gov/programs/charter/legislation.html [hereinafter Title V, Part 
B]. 
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board, and how funds will be allocated.70 Absent is any requirement 
that applicants include plans for racial balancing or other outreach 
and inclusivity initiatives.  
 
In June 2015, the United States Department of Education (USDE) 
released new guidance for selection of CSP grants with the priority 
of strengthening high-quality charter schools.71 While some 
provisions aimed to strengthen oversight of charter schools by their 
authorizing boards or SEAs, few changes were made that would 
incentivize charters to diversify the student body.72 The guidance 
rewards charter schools for employing “evidence-based” best 
practices, with measures that increase diversity serving as an 
example, but by no means a required practice.73 The National 
Coalition on School Diversity noted in its comments to USDE that the 
regulatory guidance could more explicitly state how factors 
pertaining to diversity would be reviewed by the SEA as part of the 
charter school’s oversight.74  
 
The lack of affirmative requirements is particularly problematic in 
terms of admissions, as charters either become part of an open 
enrollment plan or are exempted from geographically-based school 
assignments. Without more explicit requirements, charter schools 
may employ tactics designed to discourage certain types of students 

                                                            
70 Id. 
71 Charter Schools Program Grants to State Educational Agencies, 80 Fed. Reg. 
34,202 (June 15, 2015).  
72 Id. 
73 80 Fed. Reg. 34,202, 34,216 (“Thus, while we encourage SEAs and charter 
schools to take steps to improve student body diversity in charter schools, 
paragraph (2) of selection criterion (g) Oversight of Authorized Public Chartering 
Agencies does not require every approved school to be racially and ethnically 
diverse.”). 
74 NAT’L COALITION ON SCH. DIVERSITY, Comments Re: Proposed Priorities, 
Requirements, Definitions, and Selection Criteria—Charter Schools Program 
Grants to State Educational Agencies, 2 n.6 (Jan. 5, 2015), http://school-
diversity.org/pdf/NCSD_comments_on_Proposed_Priorities-CSP_1-5-15.pdf.  
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from attending their particular charters.75 Such strategies include: 
pointing out increased diversity at neighboring schools, expressing 
a lack of resources regarding disability services, or failing to provide 
translation services or transportation without an explicit parental 
request.76 These activities work to undermine the very principle of 
free-choice, as the school consequently appears to parents as an 
unviable option. 
 
Agencies who authorize charter school applicants in each state vary. 
Some states use state or district education boards as their primary 
authorizers, while others also allow local non-profits or universities 
to act as authorizers.77 In addition to approving new applicants, 
charter authorizers approve school operation plans and monitor the 
schools for the achievement outcomes agreed to in the charter 
contract. Smaller authorizing boards may therefore struggle to keep 
up with rapid expansion of new charter schools.78 A report from the 
Center for Media and Democracy cites an audit by the Office of the 
Inspector General, concluding that in 2012 the USDE had little 
information following up on the subsequent effectiveness of CSP 
grant funding.79 The report explains how OIG’s audit evidences a 

                                                            
75 Kevin G. Welner, The Dirty Dozen: How Charter Schools Influence Student 
Enrollment, TEACHERS COLLEGE REC. #17104 (2013), http://www.tcrecord.org/. 
76 Id. See infra Part III.B. 
77 CTR. FOR PUB. EDUC., Charter Schools- Finding out the Facts (Table 1), CHARTER 
SCHOOLS (March 24, 2010), http://www.centerforpubliceducation.org/Main-
Menu/Organizing-a-school/Charter-schools-Finding-out-the-facts-At-a-
glance/Charter-schools-Finding-out-the-facts.html.  
78 ANNENBERG INST. FOR SCH. REFORM, Public Accountability for Charter Schools: 
Standards and Policy Recommendations for Effective Oversight, BROWN UNIV. 12 
(2014), 
http://www.annenberginstitute.org/sites/default/files/CharterAccountabilityStd
s.pdf (“In Philadelphia, for example, as of spring 2014, a staff of only six in the 
district’s Charter Schools Office is responsible for reviewing every application for 
a new charter and providing oversight to the city’s eighty-six existing charter 
schools.”).  
79 CTR. FOR MEDIA AND DEMOCRACY, Charter School Black Hole: CMD Special 
Investigation Reveals Huge Info Gap on Charter Spending, (Oct. 2015); U.S. DEP’T. 
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lack of sufficient oversight at both federal and state levels, resulting 
in a large amount of funds being unaccounted for and thus 
potentially not used for their originally stated purpose.80 
Strengthening the accountability and oversight provisions exacted 
by authorizers could minimize discretionary admissions tactics and 
increase funding transparency.81  
 

B. Local Legislation and Student Sorting  
 

Local legislation substantially controls charter school 
administration, while federal law merely holds charter schools to 
the same anti-discrimination law as all federal funding recipients. 
Without stricter, local civil rights protections that mandate 
particular methods for inclusivity, charter schools may reinforce 
segregation originating from parental selection biases and disparate 
access to educational opportunities.82 In addition to civil rights 
legislation, there are a variety of factors in local legislation that may 
also influence racial stratification among charter schools. Beyond 
enrollment standard and admissions manipulation, anomalies in the 
day-to-day operations of charter schools include variances in 
charter responsibility to provide transportation, administer special 
services, and answer to oversight authorities. Both legislation and 
the individual nature of schools can lead to practices that encourage 
excluding difficult or expensive-to-educate students and including 
advantaged students more likely to achieve better academic 
outcomes. 
 
                                                            
OF EDUC., The Office of Innovation and Improvement’s Oversight and Monitoring 
of the Charter Schools Program’s Planning and Implementation Grants, Final 
Audit Report (Sept. 2012).  
80 THE ALLIANCE TO RECLAIM OUR SCH., The Tip of the Iceberg: Charter School 
Vulnerabilities to Waste, Fraud and Abuse, CTR. FOR POPULAR DEMOCRACY 2–3, 5. 
81 ANNENBERG INST. FOR SCH. REFORM, supra note 78, at 13.  
82 Jane Tanimura, Still Separate and Still Unequal: The Need for Stronger Civil 
Rights Protections in Charter-Enabling Legislation, 21 S. CAL. REV. L. & SOC. JUST. 
415 (2012).  
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i. Location 
 

Location undoubtedly affects parents’ school selection, but location 
also impacts the information parents receive and how aware they 
are of different school options. A study of charter school enrollment 
in Washington, D.C., concluded that proximity was one of the 
highest determinants of enrollment and found, therefore, that de 
facto housing segregation is strongly reflected in the makeup of 
surrounding charter schools.83 Although racial isolation in a charter 
school may certainly be a result of the surrounding racial make-up, 
charter schools in areas identified as “urban” also offer an 
alternative for more affluent families to opt-out of local schools 
while sparing them private school expenses.84 Locating a charter 
school in a neighborhood already experiencing a racial transition will 
likely exacerbate segregation trends in the local school system.85  
 
Many charter schools, either by mission or by legislation, locate in 
areas with larger populations of minority students, which accounts 
for the disproportionately high enrollment of Black students in 
charter schools nationwide.86 Oftentimes, legislation either gives 
preferences to, or incentives for, charter management applicants 
who propose to focus on “at-risk” or “challenging” student 
populations.87 While strategic location may allow a charter school 

                                                            
83 Nicholas Jacobs, Understanding School Choice: Location as a Determinant of 
Charter School Racial, Economic, and Linguistic Segregation, 45 EDUC. & URBAN 
SOC’Y 477 (2011) (“Rather this study provides an alternative theory of how free-
choice markets allow segregation to persist in charter schools. . . my models 
show that racial segregation is a function of neighborhood de facto 
segregation.”).  
84 Renzulli & Evans, supra note 47, at 401. 
85 Erica Frankenberg & Genevieve Siegel-Hawley, Not Just Urban Policy: Suburbs, 
Segregation and Charter Schools, 8 AASA J. SCHOLARSHIP & PRAC. 4–5 (2012). 
86 See e.g., Parker, supra note 63. See also Frankenberg et. al., supra note 4. 
87 Siegel-Hawley & Frankenberg, supra note 24, at 347. See OHIO ADMIN. CODE 
3301-56-01 (2015) (establishing standards for placing districts under academic 
watch).  
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to become a competitive alternative to underperforming and 
underfunded public schools, a charter school located in an area with 
higher concentrations of poverty may serve a population that lacks 
the information required to make a meaningful decision.88 Charter 
schools locating in low-income areas should assert their presence to 
local parents and work to present themselves as accessible to all 
students from the immediate area and any surrounding 
neighborhoods, maximizing the odds of attracting a diverse student 
body. 
 

ii. Auxiliary Services 
 

In order for charter schools to be a meaningful option for all families, 
they must offer all the services that students may need for an 
appropriate and adequate education.89 One major advantage of 
charter schools’ departure from typical district regulations—where 
only those assigned to the school may enroll—is their ability to 
attract outside students. Families from other public school districts 
may require an assurance that free transportation is available 
before they will consider enrolling their child. Siegel-Hawley and 
Frankenberg’s analysis revealed that four states do not explicitly 
require charter schools to provide transportation.90 Further, where 
charter schools present an opportunity to override urban-suburban 
segregation, only eleven states have legislation that provides for 

                                                            
88 Parker, supra note 42 (“The entire charter school movement depends on 
parents’ ability to make and successfully implement the choices that will 
improve the education their children receive. Yet, as a method of reform for the 
most disadvantaged, charter schools require much of parents with limited 
resources as a starting point. It seems ironic, at best, that charter schools are 
designed to harness the power of individual action, but then must rely on the 
power of those parents with the fewest resources.”). 
89 See generally Derek Black, Civil Rights, Charter Schools and Lessons to Be 
Learned, 64 FLA. L. REV. 1763. Students in concentrated poverty require 
additional resources of all types for the opportunity at an adequate education.  
90 Siegel-Hawley & Frankenberg, supra, note 24, at 348, 367.  
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transportation across district lines (and often, only in special 
cases).91 
 
Choice of charter school is further constrained by limited special 
education accommodations, English language services, or free and 
reduced lunch programs. While federal law requires that charter 
schools abide by disability rights protections and the standard of the 
free and reduced lunch program, charter schools may be exempt 
from state or district-wide mandates that go beyond the federal 
minimum. Schools also may cite a lack of facilities or staff which 
insulates the school from offering the service unless specifically 
requested.92 For example, federal law requires that charter schools 
make all their materials disability-accessible, but they only must 
provide translation services upon request.93 Charter schools may 
also offer fewer free and reduced lunch options. The Education Law 
Center (ELC) in Philadelphia, for example, found that slightly over 
70% of charter schools offer free and reduced lunch programs, 
compared with over 80% of traditional public schools in the 
district.94 Another nationwide study estimated that in 2012 only 
72% of charter schools enrolled in the National School Lunch 
Program, which was below the national average.95 Researchers use 
enrollment in free and reduced lunch programs to estimate the 
number of low-income students charter schools serve; thus, these 

                                                            
91 Id. at 349; See WIS. STAT. § 118.51 (14)(a). 
92 Ted Rebarber & Alison Consoletti Zgainer, Survey of America’s Charter Schools 
2014, CTR. FOR EDUC. REFORM 15 (2014). 
93 U.S. DEP’T. OF EDUC., Frequently Asked Questions About the Rights of Students 
with Disabilities in Public Charter Schools Under Section 504, OFF. FOR C. R. 12 
(Dec. 28, 2016); U.S. DEP’T OF EDUC., Dear Colleague Letter: English Language 
Learner Students and Limited English Proficient Parents, OFF FOR C. R. & DEP’T OF 
JUST. (Jan. 7., 2015). 
94 Id. 
95 Rebarber & Zgainer, supra note 92 at 15; Frankenberg & Siegel-Hawley, supra 
note 5, at 245, n.130. According to the NCES Common Core of Data, 20% of 
charter schools reported they did not enroll in the National School Lunch 
Program, compared with 1.5% of traditional public schools. Id.  
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lower free and reduced lunch percentages may indicate fewer low-
income students attending charter schools.96 Since their 
autonomous nature does not always require that schools provide 
essential services cost-free, charter schools without such services 
may not represent a realistic choice for many low-income families. 
 
Researchers with the ELC also found that charter schools enroll a 
lower proportion of English-language learners (ELL) than is expected 
from a typical public school district.97 While federal and state civil 
rights protections should prohibit charter schools from rejecting 
students on discriminatory bases, charter schools may point to a 
lack of certified personnel in the area, or more comprehensive 
services at the district public school, to discourage enrollment by 
students who are more costly to educate.98 Parents may be 
immediately dissuaded from application or enrollment if the school 
cannot offer translation services or a certified English-language 
teacher upon their arrival.  
 

iii. Admissions and Outreach 
 
Two barriers to equity in school choice—information and access— 
often result from legislation dictating authorization procedures and 
requirements for charter applications. Some states mandate that 
charter applicants include plans for community outreach and 
recruitment efforts, but others are vague or purposefully flexible in 
the ways they permit charter schools to attract and recruit their 

                                                            
96 See, e.g., David Lapp, Education Law Center Analysis: Philadelphia Charter 
School Demographics, EDUC. LAW CTR. 3 (Nov. 14, 2013), http://www.elc-
pa.org/wp-
content/uploads/2014/03/ELC_Testimony_AuditorGeneral_CharterSchools_3_7
_14-.pdf. 
97 Rebarber & Zgainer, supra note 92, at 2, 4.  
98 Kevin G. Welner & Kenneth R. Howe, Steering Toward Separation: The Policy 
and Legal Implications of “Counseling” Special Education Students Away from 
Charter Schools, in SCHOOL CHOICE AND DIVERSITY: WHAT THE EVIDENCE SAYS 93 (Janelle 
T. Scott ed., 2005); Welner, supra note 75, at 3–4.  
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desired student body.99 Under the federal CSP, schools receiving CSP 
money should employ a random lottery if more students apply to 
enroll than the school has capacity to admit.100 Weighted lotteries 
are permitted in some cases to target traditionally disadvantaged 
students, so long as the charter school explains that intention in its 
charter application.101 While a random lottery seems like the most 
equitable admissions procedure, the lottery provisions can be 
watered down. For example, some schools may assign higher 
weights to students living within a certain radius, students with 
siblings at the schools, or children of faculty and staff. Some schools 
may even automatically admit students who paid for pre-school 
services with the same charter organization.102  
 
A study by the Annenberg Institute also found inequitable practices 
in the use of application requirements and enrollment periods that 
effectively discriminated against low-income students.103 The study 
cites examples of schools who limited applications by providing an 
enrollment window of only one hour or requiring parents to promise 
a minimum number of volunteer hours.104 These practices dissuade 
parents working multiple jobs or with excessive childcare 
responsibilities, who feel they could not meet such stringent 
requirements.  
 

                                                            
99 Siegel-Hawley & Frankenberg, supra note 24, at 346; Erica Frankenberg & 
Genevieve Siegel-Hawley, A Segregating Choice: An Overview of Charter School 
Policy, Enrollment Trends, and Segregation, in EDUCATIONAL DELUSIONS: WHY CHOICE 
CAN DEEPEN INEQUALITY AND HOW TO MAKE SCHOOLS FAIR 134 (Gary Orfield & Erica 
Frankenberg eds., 2013). 
100 20 U.S.C. § 7221i(1)(H). Title V, Part B ESEA.  
101 U.S. DEP’T OF EDUC., supra note 71, at 18.  
102 Id. Tomiko Brown-Nagin, Toward a Pragmatic Understanding of Status-
Consciousness: The Case of Deregulated Education, 50 DUKE L.J. 753, 873–74 
(2000); Robert Garda, Searching for Equity Amid a System of Schools: The View 
from New Orleans, 42 FORDHAM URB. L.J. 613, 634 (2015).  
103 ANNENBERG INST. FOR SCH. REFORM, supra note 78, at 7–10.  
104 Id.  
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As public institutions receiving public funding, charter schools are 
accountable to the taxpayers they serve and should therefore 
remain a viable option for all types of families. Charter schools that 
impose parental-involvement clauses, lengthy applications, 
mandatory extra-curricular commitments, and harsh discipline 
policies play an enormous role in eliminating equal access to charter 
schools for low-income and minority students.105 Once enrolled, 
charter schools may continue to further manipulate their student 
body through harsh discipline policies or other “counseling-out” 
strategies.106  
 

iv. Quality and Number of Authorizers 
 

It is difficult to draw a broad conclusion about the impact of charter 
school admissions policies or outreach practices, as such methods 
vary based on the requirements of the school’s authorizer.107 Where 
some states provide that only the local school district or state board 
of education may authorize new charter schools, others allow third-
party authorizers, such as higher education institutions or non-profit 
organizations.108 While theoretically the presence of multiple 
authorizers may incentivize competition to provide high-quality 
oversight and accountability services, in reality, the myriad of 
options allows charter applicants denied by one authorizer to shop 
for another with more lax guidelines.109 Charter schools therefore 

                                                            
105 Welner, supra note 75.  
106 Garda, supra note 102, at 639. 
107 Yilan Shen, Authorizing Charter Schools, NAT’L CONF. STATE LEGIS. 1 (May 2011).  
108 States that allow local school and/or state board authorization include: 
Arkansas, Connecticut, Delaware, Illinois, Louisiana, Massachusetts, Maryland, 
New Hampshire, New Jersey, New Mexico, Oregon, Pennsylvania, Rhode Island, 
Tennessee, Texas, Virginia, and Wyoming. States that allow authorization 
through other entities, such as universities or nonprofits, include: Arizona, 
California, Colorado, Florida, Indiana, Mississippi, Minnesota, Nevada, New York, 
North Carolina, Ohio, Oklahoma and Wisconsin. 
109 Shen, supra note 107, at 3–4.  
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could first design their admission or outreach policies and then shop 
for an authorizer willing to approve the application.  
 
States charge authorizing bodies with developing criteria for charter 
applications (also called ‘petitions’ or ‘proposals’).110 Many states 
use the application process as the means by which charter schools 
must fulfill self-defined diversity goals or state-mandated racial-
balancing provisions. Florida, for example, provides that one 
criterion for approval must be based on the school’s purported plan 
to achieve a racial balance reflective of the community the school 
serves.111 Connecticut goes further to allow the Commissioner of 
Education to place on immediate probation any charter school that 
establishes an environment of racial and economic isolation.112 
Other states, such as North Carolina, are far more lax in their request 
for diversity plans. North Carolina, for example, merely mandates 
that charter school enrollment “reasonably reflect” the racial and 
economic composition of the surrounding school district.113  
 
To maximize social benefits from charter school authorization, some 
non-profits in the industry, such as the National Association of 
Charter School Authorizers, provide guidelines authorizers should 
follow when reviewing charter applicants.114 The guidelines, 
however, only vaguely explain optimal provisions, such as a “clear 
and compelling mission” and “sound business plan.”115 An 
authorizer then typically forms a five-year contract with the charter 
applicant’s board of directors, which provides periodic monitoring 
and accountability evaluations.116 Charter authorizers should 
                                                            
110 Id. at 1. 
111 Oluwole & Green, supra note 55; FLA STAT. §1002.33 (7)(a)(8).  
112 CONN. GEN. STAT. §10-66bb (h)(1)(c). 
113 Oluwole & Green, supra note 55, at 35. Compare KAN. STAT. ANN. § 72-1906 
(d)(2), with N.C. GEN. STAT. § 115C-238.29F(g)(5). 
114 NAT’L ASS’N OF CHARTER SCH. AUTHORIZERS, Principles & Standards: For Quality 
Charter School Authorizing (2015).  
115 Id. at 13. 
116 Id. at 14. 
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establish a set of high-quality standards to ensure scrutiny in the 
authorization process; however, the NACSA guidelines are 
essentially silent on the subject of diversity and community impact. 
The guidelines discourage schools from creating neighborhood-
based connections and direct authorizers to ignore political or 
community influences when making renewal decisions.117 
Variations in renewal and closure policies may therefore have a 
disparate impact on communities who begin to build connections 
with their local school, only to have the operations overturned or 
shuttered for poor or inconsistent performance.  
 
Furthermore, authorizing agencies may have an incentive to impose 
lax policies in order to attract and contract with more charter 
applicants, as each authorizer enters into a paid contract with the 
schools they charter.118 The contract, or “charter” between an 
authorizer and school, lasts for a multi-year period for each charter 
school, yet the authorizers rarely assume any risk in the event that 
a school fails to perform.119 The authorizer has the power to deny 
the charter for renewal and then grant use of the school facilities to 
a new applicant.120 Without more consistent mandates for charter 
approvals, the combination of monetary incentives and relaxed 
authorizer duties and can encourage the proliferation of inequitable 
charter schools. 
 

                                                            
117 Id. at 20 (“A quality authorizer does not make renewal decisions, including 
granting probationary or short-term renewals, on the basis of political or 
community pressure or solely on promises of future improvement.”). 
118 Shen, supra note 107, at 3.  
119 Principles and Standards, supra note 114, at 8, 24 (“A quality 
authorizer. . . assumes responsibility not for the success or failure of individual 
schools, but for holding schools accountable for their performance.”). 
120 See generally, Hope Acad. Broadway Campus v. White Hat Mgmt. L.L.C., LEXIS 
2380 (Ohio 2015); Editorial, White Hat Charter-School Case Underscores Need for 
Tighter Charter Laws in Ohio, CLEVELAND.COM (Sept. 18, 2015), 
http://www.cleveland.com/opinion/index.ssf/2015/09/flawed_ruling_in_white_
hat_cha.html. 
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C. Choice and Charters in the Courts 
 
Despite growing concerns over charter schools’ impact and 
exacerbation of re-segregation trends, the limited litigation 
involving charter schools typically treats the schools favorably in 
terms of funding, expansion, and authorization.121 In contrast, 
freedom-of-choice plans instituted by school districts shortly after 
the ruling in Brown received greater criticism, as the Supreme Court 
recognized how such plans were subverting or delaying school 
integration.122  
 

i. Choice During Desegregation 
 

Before Brown, a variety of Southern states manipulated student 
assignment policies in order to maintain a dual, segregated school 
system. Resistance to the holding in Brown resulted in affirmative 
orders to integrate schools.123 In Griffin v. County School Board, the 
Court reviewed the blatant opposition to desegregation by Prince 
Edward County in Virginia, which opted to close public schools and 
offer tuition vouchers to White students to attend newly established 
private schools.124 Virginia school districts returned to the Supreme 
Court in Green v. County School Board, where plaintiffs challenged 
the county’s freedom-of-choice plan as ineffective in combating 
segregation, as few White parents elected to enroll their children in 
predominantly Black schools.125 The Court struck down the 
freedom-of-choice plan for reasons that could equally apply to 
today’s choice-based charter-school systems. The majority opinion 
in Green noted the ways freedom-of-choice plans are discriminatory 
                                                            
121 See generally Preston Green III et. al., Having It Both Ways: How Charter 
Schools Try to Obtain the Funding of Public Schools and the Autonomy of Private 
Schools, 63 EMORY L.J. 303 (2013). 
122 See Green v. Cty. Sch. Bd. New Kent, 391 U.S. 430, 439–40 (1968) (citing 
Bowman v. Cty. Sch. Bd., 382 F.2d 326, 333 (4th Cir. 1957)). 
123 See Brown v. Bd. of Educ., 349 U.S. 294 (1955).  
124 277 U.S. 218 (1964).  
125 391 U.S. 430 (1968). 
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because they improperly place the burden of desegregation on the 
parents of underserved children.126  
 
With the precedent set by Green, states slowly began to exhibit 
actual progress toward integration. The ruling in Swann v. Charlotte-
Mecklenburg Board of Education127 demonstrated promise that 
states were beginning to institute effective policies for intradistrict 
integration. The busing plan the Court approved, however, was 
established after lower courts found choice and permission for 
students to transfer was ineffective, and instead served to reverse 
progress in schools that had temporarily integrated.128 While the 
rest of the Swann holding seemed to promise more progressive 
rulings by the Court, such idealism was squashed by the Court’s 
decisions in Milliken v. Bradley and Keyes v. School District No. 1, 
Denver, Colorado—allowing states to confine their desegregation 
policies to a single school district suffering from de jure 
segregation.129 The impact was to encourage White flight to 
suburbs, now insulated from mandatory integration and busing 
policies by the ruling in Milliken.130 
 
 
 
                                                            
126 Id. at 442–43 (“Rather than further the dismantling of the dual system, the 
plan has operated simply to burden children and their parents with a 
responsibility which Brown II placed squarely on the School Board.”). 
127 402 U.S. 1 (1971). 
128 Swann v. Charlotte-Mecklenburg Bd. of Educ., 300 F. Supp. 1358, 1366 
(W.D.N.C., 1969) (“Freedom of students of both races to transfer freely to 
schools of their own choices has resulted in resegregation of some schools which 
were temporarily desegregated. The effect of closing the black inner-city schools 
and allowing free choices has in overall result tended to perpetuate and 
promote segregation.”). 
129 Keyes v. Sch. Dist. No. 1, Denver, Colo., 413 U.S. 189 (1973); Milliken v. 
Bradley, 418 U.S. 717 (1974). 
130 RYAN, supra note 12, at 105–17; Erwin Chemerinsky, The Segregation and 
Resegregation of American Public Education: The Court’s Role, 81 N.C. L. REV. 
1597, 1605 (2003). 
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ii. Charters, Choice and the Courts 
  

In theory charter schools may offer an alternate route to cross-
district integration due to their autonomous status, but state and 
local statutes, as well as individual school policies, still often restrict 
enrollment to students in the immediate school district, with many 
states further permitting the use of neighborhood preferences 
during admissions. The precedent set by the decisions in Milliken 
and Keyes indicate the unwillingness of the Court to become too 
embroiled in what it traditionally views as a local realm of control. 
Consequently, should charter schools lead to a dual school system 
of separate quality with distinct racial isolation, courts may likely 
define any resulting segregation as de facto and therefore not a 
constitutional violation.  
 
The first federal case involving charter schools, Villanueva v. Carere, 
challenged the constitutionality of the Colorado Charter Schools Act, 
alleging the abrupt closing and conversion of two Denver public 
schools violated Equal Protection rights.131 The Tenth Circuit refused 
to enjoin the closure of the two predominantly Hispanic schools, 
permitting the state to proceed in converting the schools from 
community-controlled to charter-operated.132 Although emerging 
scholarship indicates school closures due to charter conversion 
disparately impact low-income and minority students,133 courts 
today fail to view the emergence of school choice with the same 
critical eye toward segregation as the Supreme Court did in Green. 
Instead, courts approach charter school challenges through 
legislative interpretation, maintaining the same respect and hyper-
deferential attitude toward local, legislative control.  
 

                                                            
131 Villanueva v. Carere, 85 F.3d 481 (10th Cir. 1996).  
132 Id. 
133 See e.g., Nicole Stelle Garnett, Disparate Impact, School Closures and Parental 
Choice, CHICAGO LEGAL FORUM 289 (2014).  
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State courts today approach charter school challenges by either 
broadly or narrowly interpreting legislation. State courts therefore 
may contribute to shaping the standards and purpose of charter 
schools in the states. In Georgia during the Brown era, for example, 
courts upheld the operation of “special schools,” which effectively 
allowed a dual school system with public state schools running 
alongside independently operated schools.134 The “special schools” 
term was later added to the Georgia Constitution, and in 2011 a 
court therefore concluded that the state’s Charter School 
Commission Act was constitutional.135 Similar legislative deference 
occurred in Missouri courts when parents sought to challenge the 
state’s Charter Schools Act over concerns that charter schools would 
dilute public school funds.136 Broadly interpreting the meaning of 
“school purposes” in the state constitution, the court concluded that 
the Act and subsequent use of public funds for privately-operated 
schools was constitutional.137 Broad readings demonstrate both the 
court’s persistent deference to state legislatures and consistent 
unwillingness to impose mandatory or specific remedies in the 
locally-controlled education arena.  
 
The Washington Supreme Court, however, had a new approach 
toward the state’s charter legislation in League of Women Voters v. 
State.138 Two years after Washington voters passed Initiative 1240 
(the Charter School Act), multiple education rights and non-profit 
groups brought suit against the state, challenging the Act’s diversion 
of public funds to the new privately-operated schools.139 The Court 
concluded that charter schools, which are administered by an 
appointed board and therefore not subject to voter-based 

                                                            
134 State Bd. of Educ. v. Cty. Bd. of Educ., 10 S.E.2d 369 (Ga. 1940); Searcy v. 
State, 86 S.E.2d 652 (Ga. Ct. App., 1955).  
135 Gwinnett Cty. Sch. Dist. v. Cox, 710 S.E.2d 773 (Ga. 2011). 
136 Sch. Dist. of Kan. City v. State, 317 S.W.3d 599 (Mo. 2010). 
137 Id. 
138 League of Women Voters of Wash. v. State, 355 P.3d 1131 (Wash. 2015).  
139 Id. 
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accountability, are not within the state’s constitutional provision for 
“common schools,” and therefore should not be treated as such by 
receiving equal public funding.140 The Washington decision sets an 
important precedent for plaintiffs wishing to challenge the 
constitutionality of charter-enabling statutes that divert public 
funds from locally-controlled public schools, toward corporate 
administrators with greater autonomy.  
 

iii. Court Intervention and Legislative Deference 
 

Although courts have the potential to be a driving force for 
integration, some recent decisions in the realm of education 
prohibit schools from voluntarily undertaking measures to diversify. 
In addition, state courts are hesitant to intervene in local matters, 
and instead defer to the legislature to reform its own policy. 
Arguments based on racial inequality, however, enjoy a federal 
question status that offers the potential for federal intervention. 
Where states may hesitate to undertake voluntary racial-balancing 
efforts after the United States Supreme Court’s decision in Parents 
Involved in Community Schools v. Seattle School District No. 1, 
balancing statutes pertaining to school choice present an 
opportunity to institute affirmative integration through methods 
precluded in regular public schools assignments.141 
 
In Parents Involved v. Seattle, the Supreme Court ruled that student 
assignment plans using race as a tiebreaker represented an 
unconstitutional use of racial classifications.142 The decision 
demonstrates the high bar for schools to demonstrate use of race 
classifications necessary to serve a compelling state interest. Justice 
Kennedy’s concurrence, however, noted that race-conscious 
policies may be constitutional so long as they further a broader 
compelling interest of promoting diversity that takes race into 
                                                            
140 Id; WASH. CONST. art. IX, § 2.  
141 Oluwole and Green, supra note 55, at 41–43.  
142 551 U.S. 701 (2007). 
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account as only a single factor among many.143 The ruling leaves a 
door open for schools to consider race as a factor contributing to the 
overall student body, particularly where no laws prevent charter 
schools from defining a mission statement dedicated to 
multicultural education or a goal of establishing a diverse student 
body.144  
 
The model instituted in Hartford, Connecticut demonstrates that 
choice, when properly regulated, may be an effective means to 
achieve diversity within and across districts. However, despite 
immense progress towards integration, studies of the region posit 
that race-based disparities will likely persist if an information gap 
between low-income parents and those with greater resources to 
gather the necessary information remains.145 In addition, plaintiffs 
in Connecticut continue returning to court, recently achieving a 
victory for school quality access on the basis of unconstitutional 
funding inequities.146 However, unlike the Connecticut Court, not all 
state courts are willing to intervene with such affirmative orders to 
the legislature. Similar to court intervention in the desegregation 
era following Brown, the degree and impact of courts encouraging 
proactive integration will likely remain mixed.147  
 
Choice will remain a staple in education so long as parents desire it 
and states authorize its use in the public school setting. Whether or 
not charter schools represent a choice furthering school equity 
requires more research and longitudinal studies. Because charter 
schools and legislative efforts to regulate them are relatively new in 
many states, longitudinal research in particular is just now being 

                                                            
143 Id. at 797–98.  
144 CONN GEN STAT. 10-66bb(d)(8). 
145 Id. at 235.  
146 Conn. Coal. for Justice in Educ., Inc. v. Rell,. LEXIS 2183 (Conn. Super. Ct., Sept. 
7, 2016). 
147 See generally Kimberly Robinson, The High Cost of Education Federalism 48 
WAKE FOREST L. REV. 287, 294–322 (2013).  
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completed. Recent results clarify evidence that charter schools are 
as racially isolated as our current public schools, if not more so. The 
charter school movement requires policy changes and greater state 
and federal-level regulation if the movement will ever serve to 
rectify segregation rather than reinforce it.  

IV. More Oversight, Fewer Loopholes: Recommendations 
Moving Forward 

Recent federal administrations endorsed the expansion of charter 
schools by funding grants to schools and operators as well as 
incentives for states to implement charter-friendly legislation. 
States are likely also happy to receive the additional funding that 
follows students to charter schools through the CSP, Race to the 
Top, and even Title I funds. As states continue to define charters as 
“public” or “common” schools and dedicate taxpayer money to both 
non-profit and for-profit school operators, more protections are 
necessary to ensure transparency, accountability, and fairness to 
the residents who are impacted when a locally-controlled public 
school becomes a privately operated autonomous charter school.  
 

A. Federal Incentives and Action 
 

The federal government has some regulatory oversight of charter 
schools through the CSP, which issues grants to state education 
agencies based on applications describing the charter school’s 
objective, operations, expected community impact, facilities, and 
more. The state education agency may then distribute funding to 
charter schools, or to efforts for charter development. While the 
recent CSP guidelines are an improvement—previous guidelines 
required no mention of community impact or outreach plans—they 
could do more to encourage proactive steps toward achieving 
diversity.148 

                                                            
148 See supra section III.B.  
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i. Authorization, Outreach, and Oversight 
 
Much of the variation in charter school operations comes from the 
requirements of each local authorizing agency, which differ by state. 
The CSP and subsequent federal guidelines should include more 
provisions targeting the authorizing board, whether that be a local 
board of education, non-profit, or higher education institution. State 
laws currently outline the responsibility of authorizers but are often 
vague, allowing broad discretion by the authorizing agency in what 
it requires from new applicants and how they assess renewals. The 
federal CSP should condition grant money on the implementation of 
state standards for authorizing agencies. High-quality standards 
would require charter applicants to provide detailed plans to 
achieve racial and socioeconomic diversity, as well as strategies for 
disseminating information and engaging in outreach toward 
disadvantaged students and families.149  
  
High standards for authorizers should also require more data 
collection and transparency in reporting results to the local 
community, state, and federal agencies. Authorizers are currently 
the only source of oversight and accountability for charter schools 
other than the charter operator itself. The federal government 
should mandate that the authorizer collect and accurately report 
data on its schools’ enrollment demographics. The Education 
Department’s Office for Civil Rights (OCR) should monitor charter 
student enrollment and attrition by subgroup and provide annual 
reports to ensure charter schools are enrolling their proportional 
share of students in each subgroup (English-language status, 
race/ethnicity, socioeconomic status, etc.).150 Any school that 
continues to receive public money, as charter schools do, should be 

                                                            
149 This should also include informing parents who are transfer-eligible of their 
option as well as the time frame and information for engaging in the transfer 
and application processes. 
150 Frankenberg et. al., supra note 4, at 20.  
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subject to the same accountability as all public schools, by providing 
transparent, accurate information accessible to the taxpayers.  
 
Widespread evidence suggesting subtle civil rights violations by 
charter schools prompted OCR to put forth a “Dear Colleague” letter 
addressing concerns in the charter school community.151 The letter 
reminded charter schools that federal legislation like IDEA and Title 
IV of the Civil Rights Act still apply to all charter schools, and 
specifically mentioned the discriminatory practices charter schools 
may mistakenly pursue in violation of federal law.152 In addition, 
OCR and the Office for Special Education and Rehabilitative Services 
(OSERS) recently published Frequently Asked Questions pertaining 
to charter schools and students with disabilities.153 The substance of 
these federal documents suggests the Department is aware of 
stakeholder concerns that charter schools may be engaging in 
inequitable or discriminatory practices and that oversight has failed 
at ensuring equal access to the charter school opportunity.  
 

ii. Admissions, Enrollment and Lottery Weights 
 

Due to the dominant role authorizers play in a charter school’s 
administration and oversight, current standards for quality 
authorizers set out by the National Association of Charter School 
Authorizers should mention more actions that would encourage 
schools to achieve greater racial or socioeconomic diversity.154 

                                                            
151 Lhamon, supra note 60. 
152 For example, an admission policy cannot be discriminatory on its face; cannot 
exclude students on the basis of socioeconomic status, disability or language 
proficiency; and must provide English-language learner (ELL) 
services/information to interested parents. 
153 U.S. DEP’T. OF EDUC., Frequently Asked Questions About the Rights of Students 
with Disabilities in Public Charter Schools under Section 504 of the Rehabilitation 
Act of 1973 (OCR) and Frequently Asked Questions About the Rights of Students 
with Disabilities in Public Charter Schools under the Individuals with Disabilities 
Education Act (OSERS) (Dec. 28, 2016). 
154 Principles and Standards supra note 114. 
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Moving past concerns over access to admissions information and 
procedures, oversubscribed charters should use neutral lotteries to 
ensure a level of fairness to applicants. Aspects of the CSP permit 
charter schools to use weighted lotteries to further diversity,155 but, 
as discussed above in section III.B of this paper, charter schools do 
not always design lotteries fairly, setting aside seats for children of 
charter employees as well as neighborhood preferences that only 
serve to increase homogeneity. Federal funds should be contingent 
on 1) the design of lotteries that further diversity goals and 2) data 
collection of lottery results to ensure oversight by the authorizer and 
accountability to parents and students. A fair lottery minimizes 
neighborhood and personnel preferences, instead weighting 
lotteries for students based on socioeconomic status and/or zip 
code, thus increasing the socioeconomic and geographic diversity 
that often leads to racial diversity.156 Some of the charter school 
movement’s greatest strengths, autonomy and accountability, are 
also its greatest weaknesses, as variations in policy expose the 
discriminatory impact of profit-based, results-driven education.  
 

B. State and Local Policies that Encourage Integration  
 
In addition to the suggestions for improving legislation pertaining to 
the factors outlined in section III.B, state and local legislation should 
emphasize the importance of integrated education for children 
today, and the responsibility of charter schools to serve as creative 
models furthering integrated learning. While states have 
considerable independence when forming education policies, 
charter school policies should be more uniform to ensure that 
charter schools as a whole serve as a meaningful option for all 
students and as a vehicle that supports and celebrates integration 
and diversity.  
 
                                                            
155 Title V, Part B supra note 69. 
156 Richard D. Kahlenberg & Halley Potter, Diverse Charter Schools, CENTURY 
FOUND. 14–15 (2012).  
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i. Authorization Standards and Obligations 
 
Agencies that authorize new charter contracts or renew those of 
existing schools yield considerable power in defining the purpose 
and services of the charter schools they oversee. As discussed in Part 
III, both state statutes and authorizing bodies should mandate that 
all charters provide services such as transportation, free and 
reduced lunch programs, language and disability services, and 
outreach efforts to ensure the charter school is a viable option for 
any interested family. Additionally, state laws that confine charter 
enrollment to a single district could extend the opportunity to 
students across district lines while allowing preferences for local 
students. Schools could maintain diversity by employing a racial-
balancing provision—similar to that in Connecticut—that ensures 
inter-district enrollment does not have a disparate impact on low-
income and minority students living in the charter school’s public 
neighborhood district. 
 
Such statutory changes and mandates will be ineffective without 
consistent oversight of their implementation by the school’s 
authorizing agency. Each authorizer, however, has monetary 
incentives to accept and renew contracts with charter operators. 
States should therefore appoint or create a singular body (such as 
the state’s Board of Education) that has the final say in approving 
charter applicants.157 If the lower authorizing body approves an 
application with less than adequate plans for racial and 
socioeconomic integration and outreach, the state agency could 
reject the application or require revisions before approval. The 
higher authority could additionally impose further oversight by 
mandating data reporting and instituting sanctions for schools that 
fail to make progress toward diminishing racial isolation. Regardless 
of the additional statutory protections states put in place for charter 
                                                            
157 Some states already do this, but others employ the opposite approach, where 
applicants must pass the local district board after approval from a higher state 
authority.  
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schools, oversight will remain key to ensuring schools operate in 
accordance with their approved application and make progress 
toward their stated goals concerning achievement and diversity. 
 

ii. Remedying Recruitment and the Information Gap 
 

Although charter schools may be constrained in their racial 
balancing efforts by the Parents Involved v. Seattle ruling, Justice 
Kennedy’s concurrence drew a distinction between student 
assignment plans that rely on race, as opposed to those that 
consider race as part of a greater school or district-wide mission to 
promote diverse learning environments.158 States’ racial-balancing 
provisions as pertaining to charter schools vary. Strong legislation 
requires affirmative steps to ensure a charter applicant includes a 
plan to achieve a racially-diverse student body, whereas weaker 
provisions require that a school’s demographics merely reflect that 
of the surrounding school district.159 While all states should seek to 
implement legislation similar to the states in the “affirmative steps” 
category, charter schools proactively should take advantage of their 
special status to employ strategies to attract a diverse student body.  
 
In 2011, the federal government released guidance on the voluntary 
use of race in achieving diversity in public schools.160 The primary 
takeaway is that—for those schools that prove achieving diversity 
and reducing racial isolation serves a compelling interest with 
respect to the school’s mission and circumstances—they may 
consider the race of applicants where race-neutral approaches 
would be ineffective to achieve the school’s goals.161 Charter 

                                                            
158 Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 789 
(2007). 
159 See supra section II.C.  
160 U.S. DEP’T. OF EDUC. AND U.S. DEP’T OF JUST., Guidance on the Voluntary Use of 
Race to Achieve Diversity and Avoid Racial Isolation in Elementary and Secondary 
Schools (2011).  
161 Id. at 8.  
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schools therefore have the autonomy to establish an independent 
school district and a mission statement with goals of furthering 
diversity and reducing racial isolation. With that unique mission in 
mind, it would be permissible for charter schools to consider the 
race of individual applicants in order to further diversity by 
attracting students across district lines. Common practices in 
successful, diverse charter schools include listing an explicit 
commitment to diversity in their mission statements and using 
socioeconomic status as a weight in admissions lotteries.162 
 
Charter schools can and should do much more to ensure the 
community is aware of the school as a viable option and that 
community members have access to the materials they need to 
make an informed decision about the school and participate in its 
application process. A study of high-performing, diverse charter 
schools revealed common patterns in recruitment, location, and 
admissions that produced successful integration.163 Researchers 
found most schools included a mission statement with an explicit 
goal toward diversity and employed admissions lotteries with 
weights based on geography and family income.164 Location also 
plays a significant role, as the noted diverse schools were also 
located in areas easily accessible to low-income and ELL families.165 
Charter schools should look strategically at their selected or 
assigned location and the role that may play in attracting a diverse 
subset of families. Families that are unable to see or access the 
school are at an immediate disadvantage, as they may be unaware 
of the option, unable to attend open houses, or unable to obtain 
application materials in person.  
 
Finally, a significant disqualifier for low-income families is the 
information gap between parents with and parents without time, 

                                                            
162 Kahlenberg & Potter, supra note 156.  
163 Id.  
164 Id. at 3.  
165 Id. 
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Internet access, social capital, and transportation to gather all the 
materials needed to make and execute an informed decision. 
Charter schools simply are not part of an open-choice plan unless all 
families are aware of the choices and can realistically participate in 
each option. Diverse charter schools have been known to recruit 
outside grocery stores, community centers, and coffee shops in 
order to both spread awareness of the school and attract low-
income families by bringing the information to them. Charter 
schools will not be an equitable choice unless they also reduce the 
information gap and level the playing field between affluent families 
and disadvantaged students.  

 

C. Moving a Public Education System to Private Control: 
Greater Implications  

 
In general terms, the philosophy underlying the charter school 
movement views success through the lenses of competition and 
capitalism. The competition theory posits that schools, public and 
charter, will compete and raise one another’s standards while trying 
to attract students. The capitalist approach assumes that markets 
should offer a variety of products at different price and quality. But 
competition and capitalism may only be beneficial in certain arenas. 
Education as a public good should be available to all consumers, and 
it is in the best interest of our country and its next generation of 
citizens to ensure that every taxpayer who buys into the 
marketplace has equal access to a high-quality product.  
 
Stricter federal and local regulations could have the potential to 
ensure each charter school is a true public option. However, without 
local cooperation, charters with animus may capitalize on regulation 
loopholes. For example, even strict racial-balancing mandates have 
been linked to increased closures of predominantly minority schools 
with excessively high concentrations of poverty and racial isolation, 
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clearing space for charter schools to open in their wake.166 Oversight 
of authorizers and proliferation of new standards requires either 
more state involvement at a higher level, or a federal body dipping 
further into the local realm of education control. Charter school 
regulation overall is only an issue because of their fast-growing 
population, signaling a trend in public distrust and devaluation of 
our traditional, neighborhood public schools.  

V. Conclusion 

As quasi-public institutions funded by state and federal tax money, 
charter schools should offer open enrollment to all students in their 
eligible districts and employ a neutral, random lottery and wait lists 
when demand exceeds the number of eligible seats. The 
decentralized system, however, presents a complicated puzzle for 
oversight that can involve multiple levels of government or even 
non-government entities. At both federal and state levels, 
establishing an authority for oversight and accountability could 
begin to ensure equitable practices across the charter-school 
landscape. This would strengthen civil rights protections for 
students harmed by schools taking advantage of regulatory 
loopholes, and it may encourage charter schools to take greater 
initiative in promoting a diverse student body.  

                                                            
166 Brown-Nagin, supra note 102, at 779.  
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The Impact of Agency Revocation in Education Law: Title IX’s 
Lost Dress Code Provision—A Review  

Author: Alyssa Fairbanks*  

I. Introduction: School Dress Codes 

Dress codes may seem a less newsworthy topic than the national 
news about school choice and local Washington State news about 
education funding; yet, unlike these broad policy issues, dress codes 
directly impact individual students on a daily basis. Most schools 
have a dress code standard that inevitably ends up discussed when 
a student wants to wear shorts or a tank top in the early summer, or 
is asked to remove a hat in third period English class. Even when the 
dress code does come up, it is hard to imagine middle or high school 
students discussing the interplay between the dress code and Title 
IX regulations.1 
 
A review of how the United States Department of Education 
(USDE)’s Office for Civil Rights (OCR) has treated dress codes—and 
a current case2 alleging that a particular school’s dress code is 
discriminatory based on sex—reveals the broader implications of 
dress code policies. Additionally, these dress code conflicts 
increasingly involve issues of sexual orientation and gender identity. 
The policies and practices of OCR and precedents provided by cases 
that deal with dress codes could have significant impact on students 
experiencing sex-based stereotyping in school, including 
transgender and gender nonconforming students. 
 
                                                            
* The author is a student University of Washington School of Law with an 
expected graduation date of June 2017. 
1 20 U.S.C. § 1681 (2012); 34 C.F.R. Part 106 (2016). 
2 Peltier v. Charter Day School, No. 7:16-cv-30, 2016 WL 6871718 (E.D.N.C. Aug. 
26, 2016). 
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This short Review seeks to introduce some background on Title IX’s 
dress code regulations. It then turns to two recent dress code cases 
and some of the administrative law questions that arise from the 
1985 revocation of Title IX’s specific dress code and appearance 
provision, including the ramifications of revoking a portion of a 
regulation. Finally, it posits some areas in which OCR’s dress code 
policies, or lack thereof, and case law could be important in future 
challenges to school dress codes. 

II. Background: Title IX’s Lost Dress Code Provision  

In 1975, the original Title IX regulations issued by the then–
Department of Health, Education and Welfare (the Department) 
included a general prohibition on sex discrimination and listed eight 
prohibited areas, which included section 106.31(b)(5) barring 
“[d]iscrimination against any person in the application of any rules 
of appearance.”3 In 1982, the Department, after undergoing notice 
and comment, revoked the appearance provision of that section for 
two stated reasons: (1) to permit the Department to “concentrate 
on enforcing Title IX in cases involving more serious allegations of 
sex discrimination” and (2) because revocation of the subparagraph 
“permits issues involving codes of personal appearance to be 
resolved at the local level.”4 The revocation of the appearance 
provision has potentially impacted OCR’s jurisdiction over 
complaints that involve dress code-related allegations; and, at the 
very least, the revocation has resulted in inconsistent treatment of 
dress codes that could have significant administrative law impacts 
for future complaints. 
 
Since 1982, OCR has continued to receive allegations of sex 
discrimination regarding school dress codes, but seems to have 
treated these complaints inconsistently. For example, in the publicly 
available resolution letters, where dress code is mentioned, some 

                                                            
3 34 C.F.R. § 106.31(a) and (b)(5) (1974). 
4 47 Fed. Reg. 32,526 (July 28, 1982).  
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mention dress codes in relation to sexual harassment,5 some treat 
dress code allegations as gender stereotyping,6 and some treat the 
application of dress code requirements as different treatment;7 
however, none treat dress codes as a per se violation of Title IX. 
Because only cases that have reached the resolution stage are 
available to the public on OCR’s website, there could be an unknown 
number of dress-code complaints dismissed with OCR claiming a 
lack of jurisdiction after the 1982 revocation of 106.31(b)(5). This is 
important for several reasons, which will be touched on below. First, 
if there are allegations of discrimination that are not being 
investigated because OCR does not have jurisdiction, that means 
that harmed individuals lose a method of relief. And second, if OCR 
is developing inconsistent practices when dealing with dress codes, 
this could have administrative law impacts for future allegations of 
discrimination. 
 
 
 

                                                            
5 See Resolution Agreement, Palo Robles Joint Unified Sch. Dist., CA, OCR No. 09-
14-1376, 5 (Apr. 17, 2015), 
https://www2.ed.gov/about/offices/list/ocr/docs/investigations/more/0914137
6-a.pdf (finding that Student alleged that Teacher made inappropriate 
comments about her attire and in certain instances Teacher argued he was 
enforcing the dress code).  
6 See Resolution Agreement, Morgan Community College, CO, OCR No. 
08102019-C (June 4, 2010), 
https://www2.ed.gov/about/offices/list/ocr/docs/investigations/more/0810201
9-a.pdf (finding that complainant alleged the school engaged in sex stereotyping 
when they told him to dress like a man but that there was insufficient evidence 
of stereotyping, and resolving complaint via a voluntary resolution agreement).  
7 See Resolution Agreement, Downey Unified Sch. Dist., CA, OCR No. 09-12-1095 
(Oct. 8, 2014), 
https://www2.ed.gov/about/offices/list/ocr/docs/investigations/more/0912109
5-a.pdf (finding that Student was subjected to different treatment and 
harassment by District employees because of her gender identity and gender 
nonconformance). 
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III. Emerging Case Law and Administrative Law Questions 

A. Emerging Case Law Related to Dress Codes 
 
There is very little case law that specifically addresses the revocation 
of the dress code provision. In the 2011 case Sturgis v. Copiah 
County School District,8 a Mississippi federal district court 
considered a Fourteenth Amendment equal protection complaint 
based on the exclusion of the defendant from her high school 
yearbook because she opted to wear a tuxedo in her portrait instead 
of the drape traditionally worn by females. The Federal District 
Court for the Southern District of Mississippi, in an unpublished 
opinion, stated that it “has not attempted to resolve the apparent 
dispute” between the USDE's Title IX implementing regulations and 
the USDA’s equivalent of section 106.31(b)(5).9  
 
The USDA was relevant to the case because it has jurisdiction over 
schools that receive USDA funding through school lunch, farm to 
school, and other food-related programs.10 This creates a situation 
where two different federal agencies have jurisdiction over schools, 
but each has a different approach to dress code regulation under 
Title IX. The question then becomes which interpretation of Title IX 
applies? While Sturgis did allege a violation of Title IX in her 
complaint,11 because the case ultimately settled out of court, the 

                                                            
8 No. 3:10–CV–455–DPJ–FKB, 2011 WL 4351355, at *1 (S.D. Miss. Sept. 15, 
2011). 
9 Id. at *5. The Department of Agriculture’s regulations “interpret Title IX as 
prohibiting ‘discriminat[ion] against any person in the application of any rules of 
appearance.’” Id. (quoting 7 C.F.R. § 15a.31(b)(5) (2016)). Unlike the Department 
of Education, the Department of Agriculture did not rescind the rules of 
appearance provision; thus, this becomes a point of tension between the 
different Title IX regulations when a complainant asserts protections under both 
Education and Agriculture’s jurisdictions.  
10 See e.g., National School Lunch Program (NSLP), U. S. DEP’T OF AGRIC. (Aug. 18, 
2016), https://www.fns.usda.gov/nslp/national-school-lunch-program-nslp.  
11 See id. at *4. 
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court never made findings regarding the impact of revocation, nor 
did the court rule on the conflicting interpretations.12  
 
The rescinding of section 106.31(b)(5) has most recently come up in 
Peltier v. Charter Day School,13 which is currently before the United 
States District Court for the Eastern District of North Carolina, 
Southern Division. The complaint alleges sex discrimination under 
Title IX of the Educational Amendments of 1972 and Title IX’s 
implementing regulations of the USDA and USED.14 According to the 
complaint, Charter Day School has a different dress code for girls 
(requiring skirts, skorts, or jumpers) than for boys (requiring pants 
or shorts), which the plaintiffs argue is based on impermissible sex 
stereotypes and, thus, is unlawful sex discrimination.15 Further, the 
complaint points to Title IX’s implementing regulations at 34 C.F.R. 
sections 106.31(a) and (b)(4) and 7 C.F.R. sections 15a.31(a) and 
(b)(4), which prohibit “subject[ing] any persons to separate or 
different rules of behavior, sanctions, or other treatment.”16 
Importantly, the complaint specifically highlights USDA’s Title IX 
implementing regulation that expressly prohibits discrimination 
“against any person in the application of any rules of appearance.”17  
 
Looking at briefing in the case, the tension between the USDA 
provision on appearance and revocation of USED’s appearance 
provision emerges. In the Memorandum of Law in Support of 
Defendants’ Motion to Dismiss, defendants argue that the USDE 
does not have authority to prohibit discrimination in the application 
of rules of appearance because this provision was “specifically 
removed from the Department of Education’s Title IX implementing 

                                                            
12 See Order of Dismissal, Sturgis, 2011 WL 4351355 (No. 3:10cv455-DPJ-FKB). 
13 No. 7:16-cv-30, 2016 WL 6871718 (E.D.N.C. Aug. 26, 2016). 
14 Complaint at 1, Peltier, 2016 WL 6871718 (No. 7:16-cv-30). 
15 Id. at 2.  
16 Id. at 24.  
17 Id.  



 

2017] The Impact of Agency Revocation in Education Law 123 

regulations in 1982.”18 Further, the defendants argue that there has 
now been decades of reliance on this interpretation of Title IX 
because “Congress and the courts have interpreted Title IX based on 
[the] E[ducation] D[epartment]’s regulations” and that twenty 
federal agencies have adopted a common rule for Title IX 
implementing regulations.19 It is impossible to predict how the court 
will rule on this specific issue because there is no precedent on 
point.20 
 
These cases bring up questions about whether it is effective to 
attempt to use USDA’s appearance provision in a case about dress 
code, or whether this does more harm than good because of the 
unsettled tension with USED’s revoked provision. The outcome of 
Peltier could provide more guidance on this specific issue going 
forward.  
 

B. Administrative Case Law More Generally 
 
These lawsuits bring up administrative law questions, including what 
effect the revocation of a portion of a regulation has, and whether 
an agency can continue to assert jurisdiction in the substantive area 
where a revocation occurred. There are no administrative law cases 
that perfectly fit the fact pattern presented—i.e. a situation where 
the agency revoked a provision by notice and comment procedures 
but then has continued to occasionally assert jurisdiction over the 
substantive area using other legal theories. However, there are 
several key administrative law cases that address an agency’s 
pattern of practice and obligations when initially revoking 
provisions.  
 

                                                            
18 Memorandum in Support of Def.’s Motion to Dismiss at 10, Peltier, 2016 WL 
6871718 (No. 7:16-cv-30). 
19 Id. at 11. 
20 See Sturgis v. Copiah Cty. Sch. Dist., No. 3:10–CV–455–DPJ–FKB, 2011 WL 
4351355, at *1 (S.D. Miss. Sept. 15, 2011). 
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Two key cases, Christopher v. Smithkline Beecham Corporation21 and 
Syncor International Corporation v. Shalala,22 address the impact of 
agency past practice or prior interpretation of regulations. In 2012, 
the Supreme Court held in Smithkline that the agency was not 
entitled to deference for its interpretation of its regulation because 
it was “plainly erroneous or inconsistent with the regulation” given 
past agency practice and prior interpretation.23 This case revolved 
around the Fair Labor Standards Act, a Department of Labor (DOL) 
regulation, and a new DOL interpretation of the regulation offered 
in an amicus brief. The DOL’s interpretation, offered for the first 
time in the brief, represented a reversal of long-standing agency 
practice.24 The Court found that the interpretation appeared to be 
nothing more than a “convenient litigating position” or a “post hoc 
rationalization” advanced by the agency to defend past agency 
action against challenges.25 Key in this decision was that the 
interpretation offered in the brief was contrary to long-standing and 
previously consistent agency practice. 
 
Syncor International concerned a challenge to the Food and Drug 
Administration’s (FDA) guidance and regulation of nuclear 
pharmacists.26 In 1995, the FDA adopted guidelines that superseded 
and contradicted previous guidelines and required manufacturers of 
these drugs to comply with the Federal Food, Drug, and Cosmetic 
Act (FDCA).27 The FDA characterized the 1995 publication as both 
“guidance” and a “policy statement.”28 The issue in the case was 
whether the 1995 guidelines were exempt from notice and 
comment rulemaking because, as the FDA argued, the guidelines 
                                                            
21 567 U.S. 142, 132 S. Ct. 2156 (2012). 
22 127 F.3d 90 (1997). 
23 Smithkline, 567 U.S. 142, 31 S. Ct. at 2166 (quoting Auer v. Robbins, 519 U.S. 
452, 453 (1997)).  
24 Id. at 2169. 
25 Id.  
26 127 F.3d 90 (1997). 
27 Id. at 92. 
28 Id.  
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constituted a general policy statement.29 The Court of Appeals for 
the D.C. Circuit held that the 1995 guidelines were subject to the 
notice and comment rulemaking procedure because they 
constituted a substantive change and created a new legal norm—
i.e., before 1995 the manufacturers were not subject to the FDCA, 
and after 1995 they were.30 Again, like in Smithkline, the agency’s 
interpretation of a regulation was not given deference because it 
represented a distinct reversal of past practice or past 
interpretation.  
 
Finally, Motor Vehicle Manufacturers Association v. State Farm 
Mutual Automobile Insurance Co. illustrates the concerns that arise 
when an agency rescinds a regulation.31 This case concerned the 
National Traffic and Motor Vehicle Safety Act of 1966, 15 U.S.C. §§ 
1381 et seq., under which the Secretary for the Transportation and 
National Highway Traffic Safety Administration (NHTSA) was 
authorized to issue motor vehicle safety standards.32 The NHTSA 
implemented a regulation that required the automotive industry to 
choose a passive restraint (airbags or automatic seatbelts), which 
was later revoked.33 The regulation at issue in this case has a 
“complex and convoluted” administrative history: “[o]ver the course 
of approximately 60 rulemaking notices, the requirement has been 
imposed, amended, rescinded, reimposed and now rescinded 
again.”34 The Court analyzed the NHTSA’s actions under an 
“arbitrary, capricious, abuse of discretion standard” and found that 
the agency must “articulate a satisfactory explanation for its action 
including a ‘rational connection between the facts and the 
decision.’”35 Ultimately, the Court held that “the agency failed to 
                                                            
29 Id. at 93.  
30 Id. at 95.  
31 463 U.S. 29 (1983). 
32 Id. at 33–34. 
33 Id.  
34 Id.  
35 Id. at 66 (quoting Burlington Truck Lines v. United States, 371 U.S.156, 167–68 
(1962)). 
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present an adequate basis and explanation for rescinding the 
passive restraint requirement” because there was no consideration 
of simply modifying the standard, the agency provided no reasoning, 
there was a lack of evidence to support critical findings, and the 
agency failed to offer a rational connection between the facts and 
the judgment required.36 
 
These cases touch on the importance of consistent agency policy 
and past practice. Both Smithkline and Syncor International are 
important to consider when analyzing the continued impact the 
USDE's rescinded appearance provision could have as it illustrates 
agency pattern and practice. As the defendants argue in Peltier, 
schools have relied on the 1982 recession of the dress code 
provision for decades now.37 Further, as previously discussed, OCR 
does not seem to have a consistent practice for dealing with 
complaints that allege discrimination stemming from a school dress 
code. As was also discussed above, courts will not give deference 
when an agency has clearly departed from consistent past practice 
or previous interpretations, or if the interpretation constitutes a 
substantive change from past regulation and creates a new legal 
norm. Finally, when considering the revocation of a regulation, 
Motor Vehicle Manufacturers illustrates that courts will look at 
whether there is a satisfactory explanation for agency decisions and 
a rational connection between the facts and the decisions.38 These 
cases provide some guidance for the USDE to consider when dealing 
with dress code allegations; however, there is very little case law 
that deals with the specific factual issue of the revocation of the 
dress code provision. Thus, when current cases like Peltier arise, 
there is very little guidance on the issue of dress code. This leaves us 
with more questions than there are answers—questions such as 

                                                            
36 Id.  
37 Memorandum in Support of Def.’s Motion to Dismiss at 11, Peltier, 2016 WL 
6871718 (No. 7:16-cv-30). 
38 Motor Vehicle Manufacturers, 463 U.S. at 34. 
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which legal theory to use when challenging dress code 
discrimination or whether dress code complaints are even viable.  

IV. What Does this Mean for Dress Code Discrimination?  

A. Intersection with Gender Identity 
 

Dress code discrimination issues may remain a hot discussion topic 
in part because complaints regarding the application of dress codes 
often intersect with questions of gender identity and the rights of 
transgender students. Different treatment or gender stereotyping 
occurs when a school administrator enforces a dress code in a 
manner that does not align with a student’s gender identity. For 
example, complainant’s 2011 complaint against Downey Unified 
School District alleged that the “[s]tudent was subjected to different 
treatment and harassment by the District employees because of her 
gender identity and gender nonconformance.”39 As one example of 
this different treatment, the complainant asserted that her make-
up was confiscated even though “other girls in her class were 
permitted to wear make-up at school.”40 Because it is likely that 
issues concerning dress codes will continue to arise and intersect 
with the challenges that students who identify as transgender or 
gender nonconforming face, it is important to consider how this 
issue is analyzed under Title IX, its treatment in administrative 
proceedings, and the arguments made in lawsuits.  
 
 
 
 

                                                            
39 Resolution Agreement, Downey Unified Sch. Dist., CA, OCR No. 09-12-1095 
(Oct. 8, 2014), 
https://www2.ed.gov/about/offices/list/ocr/docs/investigations/more/0912109
5-a.pdf. 
40 Id. at 2.  
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 B. Because OCR Policies Remain Inconsistent, Future Litigants 
Should Lean Toward “As Applied” Challenges  

 
All of these elements are important considerations when looking at 
the USDE’s revoked Title IX appearance provision. At this point, OCR 
does not seem to have a consistent practice when handling 
complaints alleging sex discrimination based on a dress code.41 
Future OCR action regarding these allegations may depend on 
creating a consistent pattern of practice. Additionally, there is no 
precedent specifically addressing the revoked appearance 
provision. This means that complainants or litigants may want to 
circumvent the USDA appearance provision to avoid the argument 
that USDE’s revocation carries more weight—essentially, arguing 
that a discriminatory dress code is per se sex discrimination may not 
be a viable argument. At this point, it is likely better to argue that a 
dress code as applied is evidence of different treatment or that it 
subjects the student to different rules of behavior/sanctions. This 
provision remains in Title IX’s regulations, and there is no question 
of whether OCR has jurisdiction over a complaint that makes these 
allegations.42  
 
  

                                                            
41 See supra Part II. 
42 34 C.F.R. § 106.31(b)(1), (4).  
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Equitable Community Control: A Missing Link in Our Still 
Separate and Unequal Schools 

Author: Bruna Estrada Fortanelli* 

Although states are legally responsible for education, until recently 
the authority to govern schools was left primarily in the hands of 
locally controlled school boards.1 As states began to reassert their 
influence in the 1980s, the debate about who should control 
education emerged.2 The power struggle has mainly involved school 
districts, the states, and the federal government.3 Yet, amid the 
ceaseless reform efforts to restore the promise of public education, 
policymakers have turned away from the most important 
stakeholder in solving educational disparities: communities. 
Education policymakers have failed to empower those who are most 
likely to be oppressed in the public-school system and least likely to 
access higher education, but who naturally best understand the 
obstacles they face. Those affected by the leading factors 
contributing to educational disparities—poverty, inadequate health 
care, and racially-biased curriculum, to name a few—lack the 
opportunity to meaningfully participate in the educational decision-
making process. As long as reforms fail to be accountable to the 
most disadvantaged students, families, and communities, the 
American public-school system will continue to fail these 
stakeholders and, thereby, continue providing them with fewer 
opportunities than their more affluent counterparts.  
 
The social and economic disadvantage of marginalized students 
feeds into the American public education system’s structural racism. 
The effects of educational inequity split along racial lines, with 
Whites having access to more educational opportunities than 
students of color.4 Despite the evidence proving school 
desegregation works,5 however, American schools today are more 
segregated than they were in the 1960s.6 As the Supreme Court 
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obliterated mandatory desegregation efforts,7 education equity 
advocates were left with a weakened legal toolset that requires 
supplementing with creative alternatives consisting of racially 
neutral proxies (e.g., attendance zone plans, SES transfers, magnet 
schools, and racial diversity transfers).8 Advocates relying on these 
proxies while attempting to dismantle the public school system’s 
institutional racism inevitably encounter limitations.  
 
Figure 1: District Funding, by Racial Composition and Poverty Level9 
 

 
One of the most damaging limitations educational equity advocates 
face is in how race influences school funding. According to research 
conducted by data scientist David Mosenkis of Pennsylvania’s public 
schools, skin color determines how much money a school district 
gets:10  
 

On the surface poor districts do receive more 
state funding than rich schools. But . . . If you 
color code the districts based on their racial 
composition you see this very stark breakdown. 
At any given poverty level, districts that have a 
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higher proportion of white students get 
substantially higher funding than districts that 
have more minority students. [ ] That means 
that no matter how rich or poor the district in 
question, funding gaps existed solely based on 
the racial composition of the school. Just the 
increased presence of minority students actually 
deflated a district’s funding level. [ ] The ones 
that have a few more students of color get lower 
funding than the ones that are 100 percent or 95 
percent white. . . 11 

 
In attempting to tackle this problem, it is easy to overlook an 
important tool in educational reform: equitable community control. 
That is, a public-school paradigm and accountability shift that makes 
schools accountable to the populations that are most likely affected 
by discrimination or most vulnerable in other senses. Equitable 
community control seeks to involve whole communities in the public 
education decision-making process. Although not yet formally 
recognized within education policy, equitable community control 
has the potential to enable community organizing, empowering 
communities directly rather than through representatives working 
within the education system.  

I. Reclaiming Local Control to Expand Equitable 
Community Control 

A. Traditional Views on Local Control Focus on Local 
Governance 

 
Recently, local control has developed a negative reputation among 
social justice advocates.12 But like any complex idea, these 
approaches contain too many levels of nuance to be dismissed 
entirely. In education, local control refers to: 
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(1) the governing and management of public 
schools by elected or appointed representatives 
serving on governing bodies, such as school 
boards or school committees, that are located in 
the communities served by the schools, and (2) 
the degree to which local leaders, institutions, 
and governing bodies can make independent or 
autonomous decisions about the governance and 
operation of public schools.13  

 
The focus of local control is not about how public education is 
funded—rather it pertains to local decision-making by school 
boards and school districts. Generally, local control supporters 
believe local government creates more flexibility for school districts 
to provide tailored solutions to their individual community needs.14 
  
While local control can certainly take varied forms of 
implementation, several supporters of local control do not expect 
public education to rely solely on local control.15 Many local control 
supporters believe the state should retain some oversight over 
school districts to ensure that every student throughout the state is 
receiving quality education.16 After all, state oversight is one of the 
only tools available to evaluate whether students who live in 
different zip codes are receiving similar educational opportunities 
and achieving similar educational outcomes. Furthermore, like 
standards, school funding requires system-wide equity, and the 
public does not support “local government as the level that ‘would 
be most effective at making sure that funding is equitable.’”17 There 
is room, however, for local control with respect to involving 
community members in school planning, particularly vulnerable or 
marginalized students and community members. 
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B. Local Control Is Mischaracterized in Order to Privatize 
Education  
 

The current rhetoric surrounding local control under the Trump 
administration distances the most marginalized students and 
families from attaining a meaningful opportunity to participate in 
school-wide and district-wide decisions. Overall, the connotations 
Secretary of Education Betsy DeVos gives to local control are a 
mischaracterization of what local control is really about.18 In 
practice, DeVos approaches local control as a strategy to remove 
federal monies from public education,19 leaving it to the states to 
provide the lost federal education funding.  
 
Moreover, this approach reallocates educational resources to fund 
private alternatives to education through private school 
vouchers20—what DeVos cunningly labels as expanding school 
choice. When education privatization is pushed under the veil of 
school choice, as has happened in the current administration’s 
initiatives, school choice is devoid of local control. This could lead to 
private school vouchers exacerbating racial and socio-economic 
school segregation by: (1) disproportionately serving patterns of 
“white flight” and “wealthy flight” from public schools and (2) not 
providing full tuition and transportation costs for low-income 
students seeking to integrate into private schools, making it 
practically impossible for these students to make use of the voucher 
system.21  
 
But school choice does not have to refer to moving public money 
into private schools or to schools lacking local control. In fact, in 
Washington State, private charter schools operating using public 
funds have been ruled unconstitutional. Under League of Women 
Voters of Washington v. State,22 the Supreme Court of Washington 
reasoned public-school funds were improperly diverted to private 
organizations that are not subject to local voter control. Thus, 
according to the Court, “public” charter schools should have elected 
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boards and not appointed boards if they seek to receive public 
funds. In essence, this ruling indicates that Washington-supported 
schools must take input from the voters.  
 
League of Women Voters addresses one type of school choice model 
(i.e., charter schools), but many others exist, such as magnet 
schools, public school choice, and home schooling. Research shows 
that, implemented effectively, school choice gives parents and 
students valuable educational offerings. Allowing parents and 
students to make choices regarding academic and extracurricular 
offerings can be accomplished by: 
 

[s]upporting and strengthening neighborhood 
public schools with a menu of proven policies, 
from early childhood education to after-school 
and summer programs to improved teacher pre-
service training to improved student health and 
nutrition programs. All of these yield much 
higher returns than the minor, if any, gains that 
have been estimated for voucher students.23 

 
Ironically, the Trump administration’s version of local control 
expands federal power by unilaterally attempting to repeal certain 
initiatives that were largely adopted state-by-state and not through 
federal mandates.24 Under this camouflaged presentation of 
privatization as local control, well-intentioned citizens who seek to 
promote quality education in underserved communities turn away 
from other promising local control initiatives. As a result, opponents 
of educational equity effectively shatter the promise of public 
education by simultaneously achieving two outcomes: (1) 
transferring federal funds to private schools, and (2) further 
disempowering oppressed communities.  
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C. Effective Local Control Requires Participation from 
Community Members, Not Merely School Boards 
 

The limitation of traditional local control approaches lies within how 
all decision-making authority is usually given to school boards25 
rather than community members.26 Although school board 
members are elected, they largely decide how and the extent to 
which community members are included in critical district-wide 
decisions.27 Most states do not require school boards to 1) 
implement parental involvement policies, 2) offer grant or award 
programs to encourage or recognize schools or districts operating 
programs involving parents in their child’s education, or 3) 
encourage, urge, expect, or direct employers to enable parents to 
attend school activities such as parent/teacher conferences.28 Only 
“seven states—Alaska, California, Indiana, Minnesota, Nevada, 
South Carolina, and Texas—have obligated schools or districts to 
develop policies linking parent-community partnerships to school 
improvement plans. . .”29 Thus, community members mostly rely on 
their relationship with gatekeepers as the only leverage they hold to 
influence district-wide or school-wide policies or initiatives.  
 
But what if that changed? What if communities had more ownership 
over shaping schools? What if we could incorporate structures or 
procedures that enable community organizing? What if 
“neighborhood” schools were truly community schools?  
 
Some policy models already exist wherein some of the most 
disadvantaged communities are given more influence; one example, 
California’s Local Control Formula, is discussed in Part II of this piece. 
Under equitable community control, stakeholders would have more 
flexibility to decide how to approach a myriad of education issues in 
ways that are tailored to the specific needs of their community, 
whether regarding school discipline, curriculum, teacher 
preparation, or other issues. In following educational equity 
principles,30 equitable community control focuses on the most 
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marginalized groups while differentiating instruction for all 
students.  

II. Accountability Through School Funding: Comparing the 
California and Washington State Approaches  

A. California’s Local Control Funding Formula (LCFF) and Local 
Control Accountability Plans (LCAP) 

 
California’s school funding law widely supports local control through 
a formula that simplifies how state funding is provided to local 
educational agencies.31 The law provides more autonomy to local 
districts by giving them greater flexibility over how they choose to 
spend state funding. “Under the old funding system, each school 
district was funded based on a unique revenue limit, multiplied by 
its average daily attendance (ADA).”32 In the old system, districts 
received restricted funding in different categorical programs,33 
which meant school districts could only use the restricted funds for 
specific programs, regardless of whether schools had other urgent 
needs. Under the LCFF, most state categorical programs have been 
eliminated.34 Although California has not yet fully funded public 
education, the LCFF aims to do so by the year 2021.35 
 
The LCFF aims to improve outcomes by providing more resources to 
meet the education needs of low-income students, English-language 
learners, and foster youth. It creates base allocation funding for all 
students and then provides additional “supplemental” and 
“concentration” funding for low-income, foster youth, and English-
language-learner students (“high-needs students”).36 Thus, 
depending on the percentage of these populations a school district 
has, school districts with higher concentrations of high-needs 
students will receive more funding than a district of the same size 
that serves fewer such students.37  
 
What is unique and most promising about the LCFF is what school 
districts must do in exchange for the greater flexibility. “School 
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districts must provide greater transparency to local communities on 
how the money will be spent by producing a 3-year spending and 
academic plan called the Local Control and Accountability Plan 
(LCAP).”38 Under LCAPs, each school district is required to report 
certain progress indicators identified by the state and “must explain 
in its local spending plan how its use of supplemental and 
concentration funds will ‘increase or improve services’ for high-need 
students ‘in proportion to the increase in’ supplemental and 
concentration funds it receives.”39 This approach leads to much 
more transparency than that seen in some other state systems, such 
as the Washington State education system, discussed immediately 
below. 
 

B. Washington’s Prototypical School Funding Formula 
 

In Washington, the Program of Basic Education encompasses the 
core instructional offering through which students develop the 
knowledge and skills necessary to (1) meet high school graduation 
requirements and (2) obtain a meaningful diploma that prepares 
them for postsecondary education, gainful employment, and 
citizenship.40 The Program of Basic Education uses a funding formula 
based on the assumed class size and staffing needed for a 
prototypical elementary, middle, or high school of a particular size.41 
This formula bears some similarities to the California LCFF, but the 
Washington formula lacks California’s transparency and community 
accountability requirements.  
 
Generally, Washington has a distribution formula with few 
restrictions regarding how school districts use basic education 
instructional funds to implement particular instructional 
approaches or services.42 School districts receive supplemental 
funding for categorical programs such as the Learning Assistance 
Program (LAP), the Transitional Bilingual Instructional Program 
(TBIP), and the Highly Capable Program, each distributed using a 
per-student allocation.43 School districts cannot use categorical 
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supplemental funding for students outside of the student subgroups 
that generate these funds.44 Funding for Special Education happens 
through an excess cost allocation, which is a specified percent of the 
Program of Basic Education allocation.45 
 
In the 2013–2014 school year, on a statewide basis, school districts 
spent $10,642 per student.46 The table below lays out the 
approximate state funding per student using the prototypical 
Washington school funding formula.  
 

Figure 2: Washington State Funding Allocations Per Student  
        

Formula Component Per-Student 
Allocation 

Base allocation (base amount for all 
students) 

$7,260 47  

Learning Assistance Program supplemental 
allocation (students eligible for free and 
reduced lunch) 

$463 48  

Transitional Bilingual Education Program 
supplemental allocation (English-learner 
students) 

$923 49  

Highly Capable Program (supplemental 
allocation for students who qualify as 
gifted and talented) 

$417 50 

Special Education Program (supplemental 
allocation for students with disabilities) 

$5,236 51 
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While Washington does make efforts to provide equitable school 
funding, the model still engenders disproportionality; more needs 
to be done to empower marginalized communities. One powerful 
example of how Washington funding reinforces inequities is the 
Levy Lid Act, a state law that allows some school districts to raise 
more money in property tax levies than others. The Act allows 
school districts to raise up to 28% of their budgets through property 
tax levies,52 and ninety school districts have been grandfathered 
into a levy lid between 28% and 38%.53 This process can reinforce 
stark differences across school districts. 
 

C. Recommendations for Washington State 
 
Washington has done some work toward equitable education 
funding, but it can and should go further. Washington provides more 
funds for special education students than California does, and it 
funds more categories of student subgroups than California. It does 
not, however, include homeless students and foster youth as 
California does. Like California’s LCFF, Washington should provide 
additional “concentration” funds for school districts with higher 
populations of underserved student subgroups. Additionally, the 
use of supplemental funds should allow school districts flexibility to 
tailor services to specific community needs. Beyond also developing 
accountability mechanisms analogous to California’s LCAP, 
Washington could require community participation and require that 
school districts implement community feedback before plans and 
school district budgets are approved. This would, in turn, incentivize 
local community organizing efforts and channel that community 
energy into the local schools.   

III. Conclusion 

The lack of equitable community control and adequate school 
funding is at the crux of dismantling racism in K-12 education. 
Structuring that funding in a way that supports vulnerable student 
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subgroups is but one step toward allowing all voices to truly benefit 
from and participate within the local schools. Best practice, such as 
the model implemented within California, goes further, requiring 
that schools involve the surrounding community in decision-making 
efforts. Washington should adopt the transparency portions of the 
California approach and should require schools to actually utilize 
community input as part of the budget approval process.
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At Camp Green Lake, I Became a Hero Too 

Author: Tadeu F. Velloso* 

As a kid, I tried incredibly hard to blend into the background, to be 
invisible. But that never worked. I was an extremely overweight 
Latino who wore bifocals and color-coordinated my outfits to match 
the stripes on my Adidas. Teachers liked me because in an 
“underperforming” school I might've given them some hope that 
their efforts weren't entirely fruitless, I guess. By its very nature, 
admiration from my teachers led to disdain from my peers. I didn't 
fit neatly into the socially designated mold, and I, along with 
everyone around me, was aware of that.  

My male classmates and step-brothers were hyper-masculine, a 
toxic combination of Latino machismo and U.S. American 
masculinity. They played football, watched professional wrestling, 
talked about cars, and were amused by a wide range of bodily 
functions. They got into trouble. I was blatantly different. I couldn't 
hide it. I cried when I got frustrated, played the flute, avoided 
conflict at all costs, and loved to read. 

I found solace in reading. As cliché as it sounds, reading allowed me 
to travel to new places and meet exciting people. For the most part, 
however, I was acutely aware of my role as a mere observer of these 
worlds. The characters and stories didn't reflect me or the people I 
knew. I could read Harry Potter, but at the end of the day, it was a 
story of non-fat British White kids with nuclear families and courage 
I'd never have. I also didn’t see myself in any of the other books I 
was reading: Shiloh, Where the Red Ferns Grow, Bridge to Terabithia, 

* Tadeu F. Velloso is a third-year law student at the University of Washington
School of Law. Originally from the San Francisco Bay Area, Tadeu has had a
lifelong passion for the intersections of racial justice, criminal justice reform, and
human/civil rights.
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Hatchet, Among the Hidden, Tuck Everlasting. As much as I loved the 
stories and the worlds they introduced me to, I didn't see myself in 
them. Almost all of the books and stories I was assigned in school 
centered around White boys, which forced me to accept the role of 
observer; I couldn’t imagine myself as the protagonist.  

I am unmistakably Latino. If nothing else, my name gives it away. I 
am Brazilian by birth, but pan-Latin by upbringing. I grew up in a 
predominantly Latino neighborhood with families from Guatemala, 
Mexico, El Salvador, etc. I grew up eating pan dulce and pupusas, as 
was evidenced by my large size. As a child of color, I became aware 
of my racial difference mostly through the consumption of popular 
media around me. The television shows I watched, movies I saw, and 
books I read, all reflected back to me images of people and families 
who, even in my imagination, I knew weren’t meant to look like me. 
These weren’t my stories. In my life, I felt that my identity was 
defined by my otherness; I desperately didn’t want to be the Other 
in my book worlds too.  

I was becoming racialized through interactions. Endlessly having to 
answer the question, “What are you?” as if being of a different color 
or ethnicity made me an entirely different species. Constantly 
having to explain to well-meaning people who instinctively spoke to 
me in Spanish that I’m Brazilian, meaning I speak Portuguese, not 
Spanish. Regularly contemplating whether the reason adults gave 
me so much adulation was because they never expected me to 
succeed in the first place. Did I defy their expectations because I was 
a studious boy, a studious Latino, or a studious poor person? Or did 
they actually believe in me? 

Having just learned of the Civil Rights Movement of the 1960s, I was 
hopeful that people would look beyond my obvious otherness and 
value the character underneath. At the age of 10, I found out that 
that might be harder than I hoped. Our fourth grade class took a 
camping trip to a small pioneer town. Our cabins were differentiated 
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by colored bandanas. My cabin had orange bandanas. I got to kayak 
and mine for gold. I was incredibly happy. Upon my return, my mom 
told me that we had to go to the grocery store. I was dirty, tired, my 
hair was a mess, so I tied my bandana around my head. As my mom 
searched for the items she needed, I wandered around the store. 
After some time, I felt two older White women watching me closely. 
I became uncomfortable as they got closer. Alone, I felt my anxiety 
rise as these two strangers approached me.  

“Are you in a gang?” 

Confused, I looked behind me. Surely, they couldn’t be talking to me. 
Nothing about me would exude the image of gang-involvement. I 
was wearing a sweatshirt/sweat pant combo that was obviously too 
small, the elastic of my sweatpants embarrassingly high above my 
ankles. I wasn’t ignorant to the fact that there was gang activity in 
my neighborhood. Maybe they were talking to someone else.  

“No, you! Are you in a gang? What gang are you in? You’re too young 
to be in a gang.” 

I thought: “Me? I’m a nerd. I’m too scared to ride a bike—what 
makes you think I’d be in a gang?” I didn’t say that. But I wanted to. 

I don’t remember if I responded at all. Or just backed away. At some 
point, I heard them whispering about my bandana. My chubby hand 
creeped up to the top of my head, grabbed the bandana, and moved 
it slowly to my pocket. A million thoughts ran through my head. “Am 
I going to get in trouble? Are they going to call the police? Will I be 
taken from my mom? Will my mom be deported? Are they afraid of 
me?” I wanted to tell them that I’m not like the other Latino kids. 
Ask anyone! Ask my step-brothers, ask my classmates. I was 
devastated because in this moment I became aware that I would 
probably live the rest of my life as a cultural straddler; fully 
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embraced among neither Latinos nor non-Latinos, I quickly began to 
realize that I simply didn’t “belong.” 

Shortly after this incident, I found the book Holes by Louis Sachar. 
The cover featured an ambiguously Brown boy whose backwards 
baseball cap looked out of place. The protagonist, Stanley Yelnats 
(his last name being his first name spelled backwards), was 
described as being from a “poor family.” I’m from a poor family. At 
the beginning of the book, Stanley is being taken to Camp Green 
Lake, a camp for “bad boys.” However, he wasn’t a bad boy. He was 
wrongly convicted of stealing shoes, the result of a curse put on his 
family many years ago that often placed him in the wrong place at 
the wrong time. I’m not a bad boy either.  

“He didn't have any friends at home. He was 
overweight and the kids at his middle school 
often teased him about his size. Even his teachers 
sometimes made cruel comments without 
realizing it.”  

I didn’t have a lot of friends. I was overweight. I was teased. 

I was hooked. Stanley was an anti-hero: inelegant, self-conscious, on 
the brink of depression, anxious to avoid trouble, obviously out of 
place. Stanley was the first character that I saw myself in. Through 
Stanley, I was able to experience Camp Green Lake in a way that I’ve 
never experienced a book world before. Embodying Stanley allowed 
me to befriend the fellow juvenile detainees—the ones who 
reminded me of the people at home who I wanted to be accepted 
by —and to see the similarities between us all. As Stanley grew more 
self-confident, so did I. I began to see myself as someone capable of 
heroic courage.  

Stanley taught me compassion and empathy. With Holes, I began to 
see people with nuance. You couldn’t simplify people’s identities to 
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a single label, whether it was a nerd or bad boy. We are all complex, 
multi-layered. By age ten, I was conditioned to blindly trust the 
criminal justice system and, in turn, to see incarcerated people as 
inherently evil. I grew up in the era of “super predators,” those 
juvenile delinquents whose evil and monstrosity could only be 
restrained through imprisonment. Why would people be in jail or 
prison or Camp Green Lake if they weren't bad people?  

Although Stanley's innocence is established early on, the innocence 
(or guilt) of the other boys aren't so clear-cut. But, regardless of 
innocence or guilt, the reader is forced to grapple with the humanity 
of these boys, these “super predators.” In fact, Stanley's triumphs as 
a person and as the protagonist are inextricably linked to the other 
boys.  

The other boys at Camp Green Lake Juvenile Detention Facility 
reminded me of the boys around me, the boys I tried to disassociate 
from when those women at the grocery store questioned my gang-
involvement. And while I spent so much time focused on the 
narrowness in which everyone perceived me, I ignored the ways I 
had minimized their personhood too. I bought into the narrative of 
the dominant culture that the boys around me were merely “bad 
boys.”  

The book is imperfect. For example, it deals with race through the 
interracial relationship between school teacher Kate Barlow and 
local onion picker/handyman Sam, but fails to fully address how race 
might have impacted the lives, and incarceration, of the boys the 
reader meets at Camp Green Lake. But the magic of this book is its 
embrace of imperfection. The characters are flawed. They are 
complicated. They struggle. They make mistakes. They are human. 
Through these obvious imperfections and humanity, the reader is 
allowed to interact with them humanely.  
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Although I knew books with protagonists I could more readily 
identify with existed, they still were not being assigned at school. 
The onus was placed on me to find the books I could see myself in. 
It is imperative that educators attempt to expose their students to 
reading materials that include people of varying backgrounds and 
experiences. Seeing myself in a book, through Stanley, opened up a 
new world for me. In this world, I could be the protagonist. I 
experienced books in a wholly different way, a way in which I could 
interact more fully and grapple with their lessons. I no longer mind 
traveling to places like Hogwarts, Alabama, or Terabithia as an 
observer—because I now know there are other worlds where I can 
be a hero too.  
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